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This  report IsTrtlivered 
or  used  in  any  way;  n 
to   its   release.      It  is 
Thursday,  July  15.  190f 


onfidence,  and  is  not  to  be  published,  quoted  from 
.s  any  intimation  to  be  given  of  its  contents,  prior 
leased  for  publication  in   the   morning  papers  of 

GEORGE  CURTIS  TREADWELL, 

Acting  Secretary  to  the  Governor. 


BEFORE     THE 


615U69 


GOVERNOR    OF 
NEW  YORK. 


THE     STATE     OF 


IN  THE  MATTER  OF  CHARGES  PREFERRED  AGAINST  LOUIS 
HAFFEN,  PRESIDENT  OF*  THE  BOROUGH  OF  THE 
BRONX  OF  THE  CITY  OF  NEW  YORK. 


REPORT  OF  WALLACE  MACFARLANE,  Commissioner. 


To  tJir  Govrrnor  of  ihr  State  of  Neir  Yorl- 

SlK.- 

appoii 


K. —  P)y  vour  c-uiumissioii,  dated  Deeeniber  15,   1908,  I  M'fls 
inted  a  eommissiont'j';  \h'  e^cflipiifft*  l^"UHc•v^H^  ^i^d  take  evidence 


in  conncctimi   wilh   >uvh   ^h.m^,i\°' ^i^^%e'i  with   ray  conclusions 
thereon. 

I  now  rcs])ectfull y  report : 

Before  beginning  to  take  evidence  I  caused  a  notice  of  hearing 
and  a  copy  of  the  charges  to  be  duly  served  upon  the  respondent, 
and  took  the  statutory  oath  and  filed  the  same  in  the  office  of  the 
Secretary  of  State  of  the  State  of  Xew  York.  The  petitioners, 
Messrs.  John  Purroy  ]\fitchell  and  Ernest  Yale  Gallaher.  com- 
missioners of  accounts  of  the  city  of  IvTew  York,  appeared  before 
me  in  person  and  with  their  counsel,  Mr.  Arthur  C.  Train.  The 
respondent,  ]\rr.  Louis  F.  Haffen,  appeared  in  person  and  with 
his  counsel,  Mr.  ]\loraan  J.  O'Brien  and  ^Ir.  Louis  O.  Van  Doren. 


A. 


Ha 


■V  i 


riY^ 


AN 


I  have  heard  the  evidence  of  the  parties,  and  their  oral  argti- 
ments,  and  have  received  and  considered  their  briefs.  After  a 
preliminary  session  on  December  29,  1908,  the  taking  of  testimony 
began  on  January  4,  1909,  and  continued  until  April  7,  1909. 
The  parties  have  taken  much  testimony  and  have  introduced  in. 
evidence  a  great  number  of  exhibits.  I  received  in  evidence  also, 
at  the  instance  of  the  petitioners,  fotir  large  printed  volimies  of 
testimony  taken  dtiring  a  prolonged  preliminary  examination  of 
the  subjects  of  these  charges  by  the  commissioners  of  accoimts 
in  1908.  I  have  received  also  (as  a  brief  for  the  petitioners) 
a  fifth  printed  voltime  containing  the  report  of  the  commissioners 
of  accounts  on  their  preliminary  hearing,  made  to  the  mayor  of 
the  city  of  Xew  York.  The  case  was  summed  up  for  the  respec- 
tive parties  on  April  7  and  8,  1909,  and  their  printed  briefs  were 
submitted  on  May  1st  thereafter. 

Mr.  Haffen  was  an  engineer  in  the  department  of  i)arks  from 
1883  until  May  1,  189-3,  and  commissioner  of  street  improve- 
ments for  the  twenty-third  and  twenty-fourth  wards  from  May  1, 
1893,  to  December  31,  1897.  He  has  been  elected  to  his  present 
office  four  times  since  1897.  His  first  term  as  president  of  the 
borough  began  on  January  1,  1898,  and  his  present  term  on  Jan- 
uary 1,  1900.  He  \yas  elected  to  his  present  term  in  Xovember, 
1905. 

CHARGE    I.      .      ■ 

''  He  (the  respondHut)  has  tolerated,  and  made  no  effort  to 
discourage,  unbalanced  JtKlq.'fiud  ^l(v  repeated  acceptance  of 
such  bids,  has  approved  the '  practiqe.  of  submitting  said  un- 
balanced bids  for  conh'acts ;  for 'pulblid  improvements.  This 
practice  makes  jxjssibleylfnol;  inevitable,  the  prevention  of 
fair  competition  and  loss  to  the  city.  Sj)ecifications  are  as 
follows :" 

The  specifications  consist  of  a  list  of  eon.. acts  for  the  construc- 
tion of  sewers  in  the  borotigh  of  the  Bronx  executed  between  Janu- 
ary 29,  1902,  and  A])ril  17,  1907;  about  thirty-nine  in  all.  Fotir- 
teen  of  these  contracts  appear  to  have  been  awarded  during  the  re- 
spondent's present  term  as  president  of  the  borough  of  the  Bronx. 
This  charoe  alleges : 

1. — -That  the  respDudcnt  has  made  no  effort  to  discourage  tin- 
balanced  bids ;  and 

2. —  Has  approved  the  practice  of  submitting  siicli  bids;  and 


o. —  That  this  practice  ttnds  to  prevent  competition  and  to  in- 
flict loss  upon  the  city. 

There  is  no  charge  and  no  evidence  that  in  any  specific  case 
competition  was  j^revented  or  loss  inflicted. 

The  facts  presented  in  support  of  this  charge  are  not  disputed. 
The  contracts  enumerated  in  the  specifications  were  all  executed 
as  alleged,  and  were  all  awarded  upon  bids  more  or  less  unbalanced. 
It  is  shown  and  not  denied  that  contracts  were  frequently  awarded 
by  the  respondent  upon  unbalanced  bids. 

For  a  very  long  period  bids  for  public  work  in  the  city  of^  Xew 
York  (especially  for  constructing  sewers  and  regulating,  grading 
and  paving  highways)  have  been  invited  upon  ]nTliminary  ap- 
proximate estimates  of  the  quantity  of  each  item  of  work  to  be  per- 
formed. The  unit  prices  bid  are  multiplied  into  the  estimated 
quantities,  and  in  this  manner,  roughly  stated,  the  lowest  bidder  is 
determined.  Where  a  bidder  bids  a  price  per  unit  above  or  below^ 
the  normally  fair  and  reasonable  cost  of  any  item,  his  bid  may  be 
said  to  be  nnbalanced.  The  simplest  form  appears  in  contracts 
which  involve  the  excavation  of  earth  and  rock.  These  are  uncer- 
tain items.  The  quantity  cannot  be  estimated  with  absolute  ac- 
curacy beforehand,  and  if  a  contractor,  believing,  for  example,  tluit 
the  estimate  of  rock  is  excessive  while  the  estimate  of  earth  to  be 
excavated  is  deficient,  should  bid  a  nominal  price  for  rock  and  a 
very  high  price  for  earth,  his  bid  would  be  unbalanced  in  the 
ordinary  use  of  that  term.  He  might  on  such  a  bid  easily  be  the 
lowest  bidder,  because  the  high  unit  price  bid  for  earth  would  be 
multiplied  into  a  comparatively  small  estimated  total  quantity 
while  the  larger  total  quantity  estimated  for  rock  excavation  would 
be  multiplied  by  a  .low  or  nominal  unit  ])riee.  Many  varieties  of 
unbalanced  bids  appear,  but  the  foregoing  illustrates  one  of  the 
simplest  and  commonest  forms.  In  the  printed  proposals,  how- 
ever, which  the  city  issues  to  persons  contemplating  bidding  for 
the  work,  the  bidders  are  sternly  warned  that  they  must  make  their 
own  examination  of  the  site  of  the  w^ork  and  arrive  at  their  own 
conclusions  in  respect  to  the  probable  quantities  of  the  work  to  he 
done,  and  it  is  emphatically  stated  that  the  city  will  not  in  any 
respect  be  bound  by  the  estimated  quantities. 

Such  bids  are  undoubtedly  lawful,  and  contracts  awarded  ur)i"*u 
them,  in  the  absence  of  proof  of  fraiul,  are  lawful  contracts.  The 
head  of  the  department  having  power  to  award  the  contract,  if  he 
finds  the  lowest  bid  to  be  danserouslv  unbalanced,  can  avoid  it 
onlv  bv  tlirowiua'  out  all   tlio  bids  and  advertising  a  new  letting. 


This  is  obviously  a  dilatory  and  troublesome  remedy.  If,  on  re- 
ceiving such  bids,  a  careful  re-examination  of  the  preliminary  esti- 
mates is  made  by  the  engineers  having  charge  of  the  Avork.  and 
they  are  satisfied  of  their  approximate  correctness,  the  city  should 
not  be  a  direct  loser  by  accepting  the  unbalanced  bid. 

The  evidence  shows  that  the  city  sustained  no  substantial  loss 
on  the  thirty-nine  contracts  specified  in  this  charge.  On  the  con- 
trary, the  tabulated  estimate  ( respdt's  ex.  135)  made  by  Mr. 
Graham,  the  engineer  in  charge  of  the  bureau  of  sewers,  shows  that 
the  total  cost  to  the  city  was  less  than  the  estimated  cost.  On  one 
or  two  contracts  the  cost  was  rather  greater ;  but  in  none  exces- 
sively so. 

There  is  neither  evidence  nor  satisfactory  argument  to  support 
the  allegation  that  the  acceptance  of  unbalanced  bids  by  the  re- 
spondent in  the  contracts  specified  tended  to  restrict  competition. 
On  the  contrary,  there  appears  to  have  Ix^en  active  competition  for 
these  contracts  even  among  unbalanced  l)idders.  The  evils  which, 
it  is  sugg*ested  in  argument,  will  ensue  from  collusion  between  the 
engineers  and  favored  contractors  are  unquestionable;  and  prob- 
ably such  frauds  conld  be  more  ea-^ily  and  successfully  accomplished 
under  a  system  of  Icttinu'  ceuitracts  eni  unbalanced  bids  than  under 
one  securing  normal  ])rices  for  every  item.  If,  however,  the  ofli- 
cials  are  C(trrn])t,  the  form  of  liids  upon  which  contracts  are 
awarded  will  not  go  far  in  iircvcnting  frauel. 

The  allegatiois  that  the  re<])nnd(nt  made  no  effort  to  discourage 
unbalanced  bids  and  approved  the  practice  of  submitting  them  are 
not  proved.  It  does  not  a])])ear  that  the  borough  president  actively 
took  anv  direct  measnies  to  discourage  such  bids,  or  that  he  diel 
anything  to  approve  them,  further  than  frequentlv  awarding  con- 
tracts upon  them.  The  evidence  on  behalf  of  the  respondent  is 
that  where  the  lowest  bid  appeared  to  be  unbalanced  the  pre- 
limimiry  estimate  s  were  re-examined,  and,  where  necessary,  new  ex- 
aminations e>f  the  site  of  the  woi'k  in  question  were  made,  and  that 
contracts  were  awarded  on  such  bids  onlv  where  it  appeared  to  the 
engineers  to  be  entirely  safe  to  accept  them.  If  these  precautions 
were  faithfullv  taken,  no  great  loss  could  result  from  accepting  an 
unbalanceel  bid. 

Other  evils  possibly  attend  the  ]iractice  of  awarding  contracts 
on  unbalanced  bids  besides  the  chance  of  direct  pecuniary  loss 
arising  from  errors  in  the  preliminary  estimates.  Such  possibili- 
ties, however,  do  not  appear  to  me  to  be  very  material  to  the  con- 
sieleration  of  tin-  charge.     It  is  conceded  that  the  respondent  in 


inviting  hid?  upon  preliniinarv  estimates  of  the  quantities  of  work 
to  be  jDerformed,  simply  eoiiformed  to  the  system  which  has  pre- 
vailed in  Xew  York  for  more  than  two  generations,  and  still  pre- 
vails in  all  the  boroughs.  This  system,  it  is  well  known,  has  been 
at  times  subjected  to  much  severe  public  criticism,  and  it  may  be 
true  that  the  best  engineering  opinion  of  the  present  day  is  op- 
posed to  it,  but  no  satisfactory  substitute,  or  indeed  any  substitute, 
for  it  has  yet  been  adopted  to  any  considerable  extent  in  the  city 
of  Xew  York.  Unbalanced  bids  are  a  noxious  product  of  this 
system  and  should  be  discouraged  and,  as  far  as  practicable, 
stopped,  but  no  esj^eeial  abuse  of  this  system  of  inviting  bids  and 
awarding  contracts  on  the  jiart  of  the  respondent  has  been  proved, 
and  it  does  not  appear  to  be  just  that  he  should  be  held  severely 
to  blame  for  conforming  to  a  system  so  long  estaldished  and  still 
universally  prevalent  throughout  the  city. 

CHARGE    II. 

He  (the  respondent)  has  repeatedly  nulliiied  the  effect  of 
time  limit  provisions  in  contracts  for  public  improvements 
during  the  years  of  i;>02,  1003,  1S)04,  1905,  1906  and  1907: 

a.  V)\  making  no  adequate  cifort  to  compel  the  completion 
of  work  on  time  in  the  following  cases  (here  follows  a  list  of 
ten  contracts  in  the  bureau  of  sewers  and  thirty  contracts  in 
■the  bureau  of  highways'). 

h.  By  arbitrarily  and  wirhour  valid  or  legal  reason  remit- 
ting or  reducing  contract  ])enalties  and  liquidated  damages 
for  overtime  in  the  following  cases  (same  as  a). 

c.  By  executing  certificates  to  the  comptroller  containing 
false  statements  as  to  the  amount  of  overtime  damages  to  be 
charged  to  the  contractor,  upon  which  certificates  final  con- 
tract payments  were  made  to  contractors,  to  the  loss  of  the 
city,  in  the  following  cases  (same  as  a). 

d.  By  causing  to  be  embodied  in  contracts  of  the  bureau 
of  sewers,  let  subsequent  to  Octoljcr,  190G,  a  clause  defining 
a  working  day  in  a  manner  such  as  to  facilitate  the  remission 
of  overtime,  in  the  following  cases.  (The  specifications  for 
d.  consist  of  a  list  of  nineteen  sewer  contracts  executed  be- 
tween Xovend)er  5,  HMK;.  and  ^Farch  :?5,  1907.) 

On   this  charge  both  parties   have   taken   much  testimony   and 
introduced  a  laru'e  number  of  exhibits,  including  not  only  the  con- 


tracts  themselves,  but  all  the  voluminous  eoiTespoiidence  in  re- 
spect to  each  contract  between  the  engineers  and  the  contractor  as 
well  as  between  the  several  engineering  bureaus  and  the  borough 
president,  and  in  many  cases  further  correspondence  between  the 
borough  president  and  the  comptroller  and  the  corporation  coun- 
sel. To  recapitulate  here  the  testimony  and  evidence  in  respect 
to  each  contract  enumerated  in  the  specifications  would  extend 
this  report  to  an  intolerable  length,  and  it  does  not  appear  to  be 
necessary  to  refer  with  particularity  to  specific  contracts.  In  the 
briefs  of  the  parties  and  especially  in  the  report  of  the  commis- 
sioners of  accounts  to  the  mayor  (vol.  V  of  their  printed  record, 
pp.  39—72)  a  number  of  illustrative  examples  Avill  be  found.  Of 
the  contracts  offered  in  evidence  upon  which  overtime  was  actu- 
ally remitted,  apparently  in  only  about  fifteen  was  the  remission 
made  during  the  present  term  of  the  respondent,  but  the  earlier 
contracts  may  properly  be  referred  to  as  illustrations  of  the  meth- 
ods pursued. 

In  discussing  this  charge  I  shall  follow  the  order  of  the  pe- 
titioners' brief  and  take  up  first  the  last  count  (siibd.  d)  charg- 
ing that  a  definition  of  working  day  was  inserted  in  contracts  let 
subsequent  to  October  1,  1906,  in  order  to  facilitate  the  reniis>iou 
of  overtime. 

All  the  contracts  in  evidence  provide  that  the  contractors' 
work  shall  be  completed  within  a  given  number  of  days.  This 
period  is  referred  to  as  the  "allowed"  time.  This  "  cdlovcd" 
time  begins  to  run  from  the  date  upon  which  the  contractor  is 
ordered  by  the  borough  president  through  the  appropriate  bu- 
reau to  begin  work.  The  contracts  provide  also  that  in  computing 
the  "  allowed  "  time,  delays  caused  by  the  city  itself,,  or  by  the 
condition  of  the  weather,  and  Sundays,  and  holidays  on  which 
no  work  is  done,  shall  b?  excluded.  Provision  is  made  also  foi' 
an  additional  allowance  of  time  for  quantities  of  w^ork  required 
in  excess  of  those  stated  in  the  preliminary  estimates.  If,  after 
all  these  allowances  have  been  made,  the  time  occupied  in  the 
performance  of  the  contract  exceeds  the  "allowed,"  time,  it  is 
provided  that  for  every  day  of  such  excess  the  contractor  shall 
pay  to  the  city  a  specified  sum,  to  be  deducted  as  liquidated  dam- 
ages from  any  moneys  which  may  be  due  him  under  the  agree- 
ment. This  sum  varies  from  five  dollars  to  twenty  dollars  per 
diem,  or  is,  at  times,  a  sum  equal  to  the  wages  of  the  inspectors 
during  the  period  of  overtime.  In  addition  to  the  exceptions 
from   the   conquTtation   of  the  "allowed"  time   expressed  in   the 


contract,  tlie  contracts  of  the  bureau  of  sewers  provided  also 
that  if  "  unforeseen  obstacles "  should  be  encountered  in  the 
prosecution  of  the  work,  the  j^resident,  upon  the  contractor's 
written  application,  might  grant  such  an  extension  of  time  as 
he  deemed  just  and  reasonable.  In  the  borough  president's  final 
certificate  to  the  comptroller  (technically  known  as  the  ''  pay- 
ment on  acceptance")  a  statement  is  always  made  showing  in 
some  detail  the  "  allowed "  time,  the  additions  (if  any)  for  the 
causes  mentioned  in  the  contract  and  the  amount  of  overtime 
(if  any),  so  that  the  comptroller  may  ba  informed  what  amoimt 
should  be  deducted  from  the  final  payment  for  damages  for  delay. 
These  final  certificates  are  prepared  in  the  office  of  the  engineer  at 
the  head  of  the  bureau  having  charge  of  the  work  —  sewers  or 
highways  as  the  case  may  be. 

There  have  been  at  least  three  forms  of  time  provisions  in  the 
contracts  of  the  borough  of  the  Bronx,  and  it  will  be  necessary 
to  consider  some  of  these  in  detail  in  order  to  understand  the 
specification!;  under  this  charge.  A  number  of  years  ago  (ap- 
parently prior  to  1902)  the  time  clause  provided  that  the  num- 
ber of  days  within  which  the  contractor  agreed  to  perform  should 
not  be  construed  to  mean  consecutive  days,  but  the  aggregate 
time  of  all  the  inspectors  who  may  be  employed  on  the  work. 
About  1902,  this  form  of  contract  was  changed,  and  it  was  then 
provided  that  the  contractor  should  complete  his  contract  before 
the  expiration  of  a  stated  number  of  ''  consecutive  worl-ing  days." 

Prior  to  October  1,  1906,  these  time  clauses  in  the  contracts  of 
the  bureau  of  sewers  and  the  bureau  of  highways  were  in  the  fol- 
lowing formes : 

"  Consecutive    WorJ.-ing  Day   Clause^   Bureau   of  Seirers    (before 
-modification  in  1900  )  : 

(I)  The  contractor  shall  begin  the  work  herein  agreed  to 
be  performed  on  such  date  as  the  president  shall  notify  him 
to  begin.  The  time  hereinafter  fixed  for  the  completion  of 
the  woi-k  shall  begin  to  run  on  and  from  the  date  so  notified. 
The  ])lace  where  the  work  is  to  be  begun  will  either  be  stated 
in  said  notice  or  designated  on  the  ground  by  the  engineer 
or  inspector.  The  commencement  of  the  work  by  the  con- 
tractor shall  be  deemed  and  taken  to  be  a  waiver  of  notice  on 
his  part. 

The  contractor  shall  carry  on  the  work  with  such  force 
and  in  such  manner  and  f»rder,  and  at  such  times  and   sea- 


sons  as  may  be  directetl  by  the  engineer.  He  shall  execute 
all  the  work,  in  every  respect,  in  a  thorough  and  workman- 
like manner;   and  he  shall  fully  and  entirely  perform  this 

contract  on  his  part  before  the  expiration  of 

consecutive  working  days. 

In  the  computation  of  the  number  of  consecutive  working- 
days,  the  length  of  time  (expressed  in  days  or  parts  of  days) 
during  which  the  work  or  any  part  thereof  has  been  delayed 
in  consequence  of  the  condition  of  the  weather,  or  by  any 
act  or  omission  of  the  party  of  the  first  part  (all  of  which 
shall  bo  determined  by  the  president,  who  shall  certify  to  the 
same  in  wi-itiug,  and  whose  determination  and  certificate 
thereof  shall  be  binding  and  conclusive  upon  the  contractor), 
shall  be  allowed  to  the  contractor  and  excluded  from  said 
computatiou.  Sundays,  and  also  holiday,s  on  which  no  work 
is  done,  shall  also  l)e  and  shall  l)e  deemed  to  have  been  ex- 
cluded from  said  computation.  In  case  a  larger  amount  of 
rock  excavation  than  is  set  foi'th  in  the  '  engineer's  fstiuiate  ' 
shall  be  n(C'ssar\-,  an  idlowance^  oi  one  day  will  be  made  for 

each    cubic  yards   of  such  excess  of  rock 

(xcavated  and  l•(nll^\•((l  in  acc:)rdance  with  the  measure ment 
of  rock  allowed  by  the  sjx'cifications.  Xo  demand  by  the 
contract'ir  that  the  ])nsi(lent  determine  and  certify  the  nnit- 
tcrs  aforesaid  shall  be  of  any  effect  whatsoever  unless  the 
same  be  made  in  writin<>-  and  duly  served  upon  the  ]n'esident 
prior  to  the  tiling  in  the  ofijce  of  the  omptroller  of  the  city 
of  tlio  fimil  cci'titicatc  of  the  ciin])letion  and  acce]:)tancc'  of 
the  work. 

If  the  building  and  cDinplctiMn  of  the  said  sewers  shall  rc- 
(piire  work  or  inat(  rial  in  gr(  atei-  anmunts  or  quantities  than 
those  mentioned  and  set  forth  in  the  engineer's  estimate,  or 
unforpficpu  ohsfarJfs  shall  lie  encountered  in  the  prosecution  of 
said  work,  then  said  rime  may  be  increased  ujDon  the  written 
apjdication  of  the  contractor,  as  much  as  the  president  may 
de(m.  just  and  reasonable,  which  increase  shall  be  included 
in  and  made  part  of  the  aforesaid  certificate. 

(J)  In  case  the  contractor  shall  fail  to  complete  the  Avork 
hereunder  in  accordance  with  the  speci^cations  and  to  the 
satisfaction  of  the  president  within  the  time  aforesaid,  the 

contractor  shall  and  will  pay  to  the  city  the  sum  of 

dollars  for  each  and  evcn-y  day  the  time  cnnsnmed  in  said  per- 
formance and  conqdetion  nniy  exceed   the  time  hereinbefore 


allowed  for  that  piirji.ist  :  whicli  said  sum,  in  view  of  the 
dijSiciilty  of  ascertaining  the  loss  which  the  city  will  suffer 
by  reason  of  delay  in  the  performance  of  the  work  here- 
under, is  hereby  agreed  upon,  fixed  and  determined  by  tho 
parties  hereto  as  the  liquidated  damages  that  the  city  will 
suffer  by  reason  of  said  delay  and  default,  and  not  as  a 
jDenalty;  and  the  city  shall  and  may  deduct  and  retain  the 
amount  of  such  liquidated  damages  out  of  the  moneys  which 
may  be  due  or  become  due  U)  the  ontractor  under  this  agree- 
ment." 

''Consecutive    Worl-inrj   Day   Clause,  Bureau   of  H'ujluL'ays 
i  before  modification) : 

(G)  The  contraet(U-  shall  bfgiu  the  work  herein  agreed 
to  be  perofrmed  on  such  date  as  the  president  shall  notify 
him  to  begin.  The  time  here  in  after  tixtd  for  the  comple- 
tion of  the  work  shall  begin  nu  and  from  the  date  so  notified. 
The  place  where  the  work  is  to  be  Ix'gun  will  either  be  stated 
in  said  notice  ()r  desigiatcd  ou  the  ground.  The  eounncnce- 
ment  of  wurk  by  th?  c  intraetoi-  shall  be  deemed  and  taken 
to  be  a  waiver  <if  notice  on  his  part. 

The  contractor  shall  cai-rv  on  the  work  with  sueli  force 
and  in  such  uuiuiier  and  ni-der,  and  at  such  times-  and  sea- 
sons as  may  l)e  directed  by  the  engineer.  He  shall  execute 
all  the  work  in  every  respect  in  a  thorough  and  workmanlike 
manner;  and  he  shall  fully  aiul  entirely  perform  this  con- 
tract on  his  part  before  the  (xpiration  of    

consecutive  working  days.  In  the  computation  of  the  number 
of  consecutive  working  days,  the  length  of  time  (expressed 
in  days  and  parts  of  days)  during  which  th.e  work  or  ^any 
])art  thei-eof  has  been  delayed  in  consequence  of  the 
condition  of  the  weather,  or  hy  any  act  or  omission 
of  the  ])arty  of  tb<^  first  ]»art  (all  of  v.diich  shall 
be  determined  bv  the  ))r<' -ideiit.  wh  i  shall  certify  to 
the  same  in  wririu'j,'.  and  wh:i-e  determinatiou  and  cer- 
tificate thfreof  shall  l>c  Inndiiig  and  conclusive  upon  the 
contr£fctor),  shall  be  allowed  to  the  contractor  and  excluded 
from  said  computation.  Sundays,  and  also  holidays  on  which 
no  work  is  done,  shall  also  be  and  shall  be  deemed  to  have 
been  excluded  from  said  computatirm.  If  the  building  and 
completion  of  the  ?aid  work  sliall  r*  (pi ire  work  or  material 
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in  greater  amounts  or  quantities  than  those  mentioned  and 
set  forth  in  the  engineer's  estimate,  then  the  time  will  be  in- 
creased as  much  as  the  president  may  deem  just  and  reason- 
able, and  fairly  proportioned  to  the  amount  of  said  increase. 
Xo  demand'  by  the  contractor  that  the  president  determine 
and  certify  the  matters  aforesaid  shall  be  of  any  effect  what- 
soever, uidess  the  same  be  made  in  writing  and  duly  served 
upon  the  president  prior  to  the  tiling  in  the  office  of  the  comp- 
troller of' the  city  of  the  fiual  certificate  of  the  completion 
and  acceptance  of  the  work. 

(H)  In  case  the  contractor  shall  fail  to  complete  the  work 
hereiuunder  in  accordance  with  the  specifications  and  to  the 
satisfaction  of  the  ]n-esident  and  engineer  within  the  time 
aforesaid,  the  contractor  shall  and  will  pay  to  the  city  the 
sum  of  dollars  for  each  and  every  working- 
day  the  time  consumc(l  in  said  performance  and  completion 
may  exceed  the  time  hereinbefore  allowed  for  that  purjiose; 
which  said  sum,  in  view  of  the  difficulty  of  ascertaining  the 
loss  whieli  the  city  will  snfi"ei'  by  reason  of  delay  in  the  per- 
formance of  the  work  hereunder,  is  hereby  agreed  upon,  fixed 
and  determined  by  the  parties  hereto  as  the  liquidated  dam- 
ages that  the  city  will  suffer  by  reason  of  said  delay  and 
default,  and  not  a.s  a  penalty;  and  the  city  shall  and  may 
deduct  and  retain  the  amount  of  such  liquidated  damages 
out  of  the  moneys  whieli  may  be  due  or  l)eci)me  due  to  the 
contractor  under  this  contract. 

(I)  The  president  reserves  the  right  of  suspending  the 
whole  work  or  any  ]iart  <tf  the  work  herein  contracted  to  be 
done  if  he  shall  dwm  it  for  the  interest  of  the  city  so  to  do, 
without  compensation  to  the  c uitractor  for  such  suspension 
other  than  extending  the  time  for  completing  the  work  as 
much  as  it  may  have  been,  in  the  ((])inion  of  the  president, 
delayed  by  such  suspensiou     '"      "     '^." 

Prior  to  October  1,  lOOG,  the  phrase  "consecutive  icorhlng 
days  "  used  in  the  foregoing  provisions  of  both  sewer  and  highway 
contracts  had  been  construed  by  the  bureau  of  sewers  in  accordance 
with  its  obvious  meaning,  namely,  calendar  days  exclusive  of  Sun- 
days and  holiday^;  Tn  the  bureau  of  highways,  on  the  contrary, 
the  same  phrase  had  always  been  construed  to  mean  those  days 
during  the  performance  of  the  contract  upon  which  at  lea^t  one  in- 
spector was  present  ujion  the  line  of  the  work. 
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On  September  20,  1900,  the  borough  president  throngh  the  chief 
engineer  issued  to  the  engineer  in  charge  of  sewers  a  letter  con- 
taining the  following  instruction: 

'"  In  the  future  in  all  payuients  on  acceptance  made  out  in 
the  Sewer  Bureau,  you  are  to  omit  from  such  statement  the 
total  uund^er  of  working  days  and  the  total  time  allowed,  the 
game  to  read  as  follows: 

Days  allowed  contractor: 

Days  allowed  for  unsuitable  weather : 

Days  allowed  for  unavoidable  delays: 

Days  allowed  for  inspection  not  chargeable  to  contractor: 

Days  allowed  for  excess  of  rock  excavation: 

Inspectors'  time  on  the  work." 

Shortly  after  receiving  this  order  the  engineer  in  charge  of  the 
bureau  of  sewers  inserted  in  all  his  contracts  a  paster  clause  defin- 
iiig  the  t(  rm  "working  days'"  a-s  follows: 

"  The  term  '  working  days  '  is  intended  and  taken  to  mean 
the  calendar  days  on  which  at  least  one  ins]icetiu',  duly  a[>- 
pointed  by  the  president  as  hereinbefore  pr<;)vi(led,  is  present 
on  the  line  of  the  work." 

The  ei.'gineer  in  charge  of  the  l)ui"eau  of  sewers  testitied  that  he 
received  this  definition  froui  his  colleague  in  charge  of  the  bureau 
of  higlnvays,  where'  it  had  been  inserted  in  the  contract  forms  sev- 
eral mf)nths  previously. 

In  view  of  the  practice  of  ostinniting  the  time  spent  in  tho  per- 
formance of  contracts  which  had  ])revailed  in  the  bureau  of  high- 
ways for  a  great  many  years,  it  is  clear  that  neither  this  order  of 
Septendier  29,  1906,  nor  the  new  definition  of  "working  day" 
made  any  change  in  the  practice  of  that  bureau.  It  did  make  a 
change  in  the  practice  of  the  bureau  of  sewers.  Inspectors  were 
assigned  to  contracts  by  the  borough  presidents  by  orders  sent 
froui  the  chief  clerk  to  the  chief  engineer,  and,  through  the  lat- 
ter's  ottice,  to  the  engineers  uiore  directly  in  charge  of  the  actual 
performance  of  tlu^  contract.  Obviously,  if  an  inspector  was  as- 
signed on  the  day  ujxm  which  the  conti'actor  was  ordered  to  begin, 
work,  and  kejit  on  the  job  on  every  consecutive  working  day  there- 
after, there  would  be  no  diiference  in  results  between  the  two 
methods  of  computing  the  allowed  time.  If,  however,  an  inspector 
was  not  assic'iK  (1  when  the  work  commenced,  or  if  after  beinc;  as- 
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signed  he  should  be  withdrinvn  from  time  to  time  during  perform- 
ance, the  contractor's  allowed  time  would  be  proportionately  ex- 
tended. It  has  been  shown  that  in  some  instances  an  inspector  was 
Jiot  assigned  for  a  long  time  (in  one  case  76  days)  after  the  com- 
mencement of  the  work.  In  other  instances  it  appears  that  during* 
performance  (especially  toward  the  close)  inspectors  were  with- 
drawn and  the  work  proceeded  under  the  supervision  of  the  as- 
sistant engineer  in  charge  of  constructiim.  In  these  cases  the  con- 
tractors' time  w'as  extended  beyond  the  contract  period  by  the 
number  of  days  during  which  he  was  allowed  to  proceed  when  no 
inspector  was  assigned  to  the  job. 

In  my  opinion  the  practice  of  the  l)ureau  <if  highways  subse-' 
quent  to  1!)02,  when  the  consecutive  v.orking  day  clause  was 
adopted  in  the  contracts  of  the  borough,  of  continuing  to  deter- 
mine the  allowed  time  by  the  number  of  working  days  during^ 
which  an  inspector  was  assigned  to  the  job,  was  inconsistent  with 
the  contract.  These  provisions  of  the  contract,  hereinbefore  quoted, 
appear  to  me  to  he  clear.  The  proper  way  to  ])repare  the  time 
statement  was  obviously  the  nu  thod  jtursmnl  in  the  bureau  of  sew- 
ers prior  to  October  1,  !!)()(),  namely,  to  charge  the  contractor  with 
the  total  nundier  of  calendar  days  (exclusive  of  Sundays,  and  holi- 
days upon  which  no  work  was  done,)  that  had  elapsed  between  the 
date  upon  Avhich  he  was  ordered  to  commence  work  and  thc^  date 
upon  which  the  work  das  turne-1  over  to  the  engineers  and  ac- 
cepted by  them  as  c(un])leted,  and  to  cre(lit  biui  with  rlie  '"  al- 
lowed,"  i.  e.  the  agreed,  time  and  with  all  the  allowances  to  which 
he  wa.s  entitled  ly  the  provisions  of  the  contract  for  suspensions  or 
other  delays  due  to  the  acts  or  omissions  of  the  city,  delays  caused 
by  the  condition  of  the  weather,  increases  of  time  due  to  increased 
quantities  of  work,  etc.,  and  in  sewer  contracts,  with  such  addi- 
tional extensions  as  in  the  judgment  of  the  president  the  con- 
tractor might  be  entitled  to  receive  for  unforseen  obstacles  en- 
countei'cd  dni'ing  jierformance. 

The  new  detinition  of  working  day  and  the  order  of  Se])tend)er 
20,  11)()(;.  lo  the  bureau  of  sewers  appear  to  have  been  introduced 
in  the  folbiwing  described  manner: 

Mr.  .Mooi-e.  an  assistant  engineer  in  the  bnreau  of  highways,, 
testified  that  about  June,  190G,  he  was  revising  the  general  form 
of  contract  in  use  in  the  bureau  with  a  view  to  having  some  new 
forms  ])rinted;  that  he  had  been  instructed  by  his  immediate 
superior,  ^Nfr.  Thompson,  to  make  any  suggestions  that  might 
occur   to   him   for   desirable   changes   in   the   forms,    and   that    it 
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seemed  to  him  advisable  to  put  in  the  contracts  a  definition  of 
"  working  day  '"'  Avhich  would  conform  to  the  practice  that  had 
always  been  pursued  in  that  bureau  in  computations  of  the  time 
of  performance.  He  drew  the  definition  already  quoted  and  sub- 
mitted it  to  his  chief,  who  approved  it  and  ordered  him  to  put 
it  in. 

William  Kearney,  the  chief  clerk  in  the  borough  president's 
office,  testified  that  the  letter  of  September  29,  I'JOG,  was  pre- 
pared by  him  in  order  to  make  the  practice  in  the  bureau  of 
sewers  conform  to  that  which  had  been  for  many  years  followed 
in  the  bureau  of  highways.  He  had  discussed  the  matter,  he  said, 
with  the  .boi'ough  president  on  several  occasions  during  a  period 
of  three  or  four  months  prior  to  the  date  of  the  letter.  He  ap- 
pears to  have  been  under  an  impression  that  the  time  statements 
from  the  bureau  of  sewers  were  erroneous,  but  he  was  himself 
evidently  mistaken  on  this  jtdiiit  ( -cc  his  testimony.  T.  R.,  Vol.  V, 
pp.  2030-20(U,  and  3()8!)-;U0G  j.  The  only  intelligible  explana- 
tion offered  by  Mr.  Keaniey  or  anyboily  else  for  sending  out  this 
letter  is  that  ii  was  intended  tn  harmonize  the  practice  in  the  two 
bureaus.  To  the  questi<ni  why  harmony  was  not  obtained  by 
making  the  inaccurate  and  inipr  i])er  inrer])retati;in  of  the  con- 
secutive working  day  chinsc.  adopte<l  in  the  biu'cau  of  higlnrays, 
conform  to  the  direct  and  accurate  ^jractice  of  the  bureau  of 
seewrs,  there  was  no  satisfactory  answer. 

()n  tlii-;  <'vide"ncc  the  ])etitioiiers  conrciid  that  the  practice  of 
the  bureau  of  sewors  prior  to  Sp])rend)pr  2!),  11)06,  in  ap])]ying 
the  consecutive  working  day  clau-e  of  the  contract  was  simple, 
direct  and  in  obvious  compliance  with  the  meaning  of  this  pro- 
visiejn  ;  that  the  definition  of  "'  working  day  "'  as  erne  upon  which 
at  least  one  insjioctor  was  ])resent  on  the  line  of  the  work,  inserted 
in  the  consecntivc  woi-king  (hiy  clansc  after  Octrjber  1,  lOOti,  was 
contradictory  of  the  obvious  meaning  e)f  that  clause  prior  to  the 
insei-rion  of  such  definitirm,  was  wholly  artificial  and  was  intenekd 
to  enhance  the  ])ower  of  the  b  trough  pi-c-idi  lit 

■■  ''/.  iJy  phicing  it  wholly  in  his  hands  to  determine 
whether  or  not  any  ])art  of  the  time  consumed  in  the  per- 
foi'mance  of  the  contract  should  be  construed  as  overtime. 

"  h.  By  placing  in  his  hands  the  power  to  increase  or  de- 
crease the  amount  of  such  overtime  by  assigning  or  omitting 
to  assign  an  inspector  to,  or  by  withdrawing  him  from,  the 
work."' 
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I  am  unable  to  find  from  the  evidence  that  after  this  order  was 
issued  the  resjxjndent's  practice  iu  acting  upon  applications  of 
contractors  for  remissions  of  overtime  differed  in  any  respect 
from  what  it  had  been  prior  to  Se^Jtember  29,  1906.  The  evidence 
showed,  and  it  is  not  denied,  that  for  years  prior  to  that  date  he 
remitted  overtime  on  sewer  contracts  as  freely  as  on  highway 
contracts,  though  both  contained  the  consecutive  working  day 
clause;  and  never  appeared  to  be  at  all  embarrassed  by  the  con- 
struction of  that  clause  adopted  in  the  bureau  of  sewers.  But 
the  respondent  and  his  engineers  and  other  witnesses  wholly  failed 
to  give  any  satisfactory,  or  even  intelligible,  explanation  of  the 
issuing  of  this  order.  Clearly  it  was  intended  to  change  the 
practice  of  the  bureau  of  sewers  in  applying  the  time  clauses 
according  to  the  contract,  but  why  was  that  change  made?  In 
the  absence  of  any  explanation  from  the  respondent,  the  peti- 
tioners say  it  was  intended  to  give  the  borough,  president  more 
complete  control  over  the  time  of  performance.  By  the  simple 
expedient  <jf  withdrawing  the  inspector  from  time  to  time  during 
the  work,  or  from  refraining  to  assign  an  inspector  at  the  com- 
mencement of  the  work,  or  by  taking  him  off  for  good  bi^fore 
comjiletion.  the  contractor's  aUoired  time  might  be  extended  at 
jdeasure. 

I  am  strongly  of  the  opinion  that  this  was  the  real  purpose  of 
the  order.  Such  an  order  never  had  a  merely  clerical  origin. 
The  respondent  signied  and  promulgated  it,  and  must  bear  the 
■i-esponsibiliTy.  The  insertion  of  the  definition  of  "  working  day  " 
in  contracts  containing  the  consecutive  "  working  day  "  clause 
made  these  jtrcnisions  wholly  inconsistent  and  contradictory. 
Still  it  provided  on  the  face  of  the  contract  some  justification  for 
the  ])]-actice  of  estimating  the  allowed  time  by  the  number  of 
inspectors'  days  which,  prior  to  the  order,  had  prevailed  in  tiie 
bureau  of  highways,  and  was  thereafter  to  prevail  in  the  bureau 
of  sewers  alsi. 

The  first  count  under  this  charge  is  that  the  respondent  made 
no  adefpuitc  cfiort  to  compel  completion  of  work  by  contractors^ 
on  time,  in  the  contracts  specified.  The  determination  of  this 
allesat'ou  <lepends  on  the  view  taken  of  the  word  ''  adequate.'' 
There  nay  le  <lifi^erences  of  o])ini m  in  respect  to  what  consti- 
tutes ■■  fuhujUdlc  "  eH'ort. 

The  contracts,  and  the  testimony  sh..w  that  after  a  contractor 
has  i)c(n  f,r(!'i-(d  .di(ad  with  liis  w<irk  his  performance  is  largely 


under  the  supervision  of  the  engineers.  An  assistant  engineer 
and  nsnally  one  or  more  in&])eetors  are  assigned  to  snpervise  the 
constrnction.  Thev  make  almost  daily  reports  to  the  j^rineipal 
engineer  at  the  head  of  the  hnrean  in  charge  of  the  contract,  or 
to  his  chief  assistants.  Jf  the  work  is  not  pnshed  to  the  satis- 
faction of  .the  assistant  engineer  in  charge  of  construction,  he 
gives  his  instructions  to  the  contractor  and  urges  him  to  proceed 
with  greater  speed.  If  he  Unds  that  the  contractor  still  delays, 
he  reports  him  to  the  engineer  at  the  head  of  the  bureau.  This 
official  issues  orders  and  instructions  to  the  contractor  urging  him 
to  proceed  with  his  work  at  a  more  satisfactory  rate ;  warns  him, 
when  necessary,  that  if  he  does  not  do  so  he  will  be  reported  to 
the  borough  jjresident,  and,  as  a  last  resort,  that  a  forfeiture  of 
his  contract  will  be  recommended.  If  the  bureau  engineers  are 
still  dissatisfied  with  the  c;jntractor's  jjerformancc,  they  report 
him  to  the  chief  engineer,  who  reports  him  to  the  l)<»r(Uigh  presi- 
dent, and  in  extreme  cases  the  latter  official,  after  repeated  warn- 
ings, may  forfeit  the  contract.  While  actual  forfeitures  for  de- 
lay appear  to  have  been  very  infr((|uent,  yet  in  the  matter  of 
urging  contractors  on  with  the  work  by  repeated  Avritten  instruc- 
tiors,  remonstrances  and  warnings  from  the  engineers,  nothing 
was  omitted.  In  re^ixx^t  to  every  contract  enunierate<l  in  the 
specifications  all  of  the  correspondence  appears  to  have  been  of- 
fered in  evidence  and  most  of  it  is  spread  upon  the  stenograi)her's 
minutes.  It  convinces  me  that  considerable  effort  was  made  to 
compel  contractors  to  jjerform  their  contracts  within  the  con- 
tract time.  In  determining  such  a  charge,  justice  to  the  respond- 
ent and  his  staff  requires  due  consideration  to  be  given  to  the  cir- 
cumstances surrounding  the  performance  of  these  cr-ntracts. 
When  a  contractor  has  actually  <iuce  got  to  work,  has  his  plant 
on  the  site  of  the  contract,  and  has  approached  completion  of  per- 
formance, it  is  undoubtedly,  as  a  practical  matter,  much  l)etter 
to  urge  him  along  by  repeated  remonstrances  and  warnings,  in 
case  of  delay,  than  summarily  to  forfeit  the  contract.  That 
should  be  the  last  resort,  adopted  only  in  exceptional  cases,  and 
it  will  almost  invariably  be  wiser  to  endure  very  considerable 
delay  than  to  declare  forfeiture.  A  forfeiture  requires  a  re- 
letting, is  almost  sure  to  produce  a  much  greater  delay  thasj 
would  have  resulted  from  allowing  the  contractor  to  complete, 
and  is  almost  always  attended  by  greater  expense,  as  well  as  by 
the  inevitable  lawsuit. 


IG 

The  next  s]>eeiticati(iii  deals  with  i^he  actual  reiiiisj^ioii  of  over- 
time by  the  respondent  in  the  contracts  specified.  It  is  charged 
that  these  remissions  were  granted  without  valid  or  legal  reason. 
The  evidence  shows  that  when  the  engineers  had  accepted  a  job 
from  the  contractor  as  completed,  they  proceeded  to  make  up  their 
time  statement  to  be  included  in  the  final  certificate  or  "  payment 
on  acceptance,"  and  apparenth'  notified  the  contract(n'  if  they 
found  him  chargeable  with  an  excess  of  time.  If  the  contractor 
desired  to  have  this  overtime  remitted,  so  that  his  final  ])ayme'nt 
would  not  be  reduced  under  the  liquidated  damage  clause  of  hifr 
contract,  he  addressed  a  letter  to  the  borough  president,  stating; 
his  excuses  for  delay  and  requ(  sting  remission  of  the  overtime. 
This  letter  was  then  referred  from  the  borough  president's  office 
to  the  chief  engineer.  The  latter  official  referred  it,  with  an 
accompanying  letter,  to  the  engineer  at  the  head  of  the  bureau  in 
charge  of  the  conti-act.  The  head  of  this  l)ureau  then  referred 
it,  with  an  accom})anying  letter,  to  the  assistant  engineer  in  charge 
of  the  construction.  The  latter  sent  in  his  written  report  to  the 
head  of  the  bureau,  who  foi-warded  it  to  the  chief  engineer,  and 
through  the  latter  official  it  came  to  the  borongh  president. 

These  reports  were  full  and  exact.  In  the  bureau  of  sewers 
a  time  statement  was  re]»orted  charging  the  contractor  Nvith  the 
full  nuinbei-  of  ehijtsed  coiisecui  ive  working  days  (omitting  8un- 
davs  ;iiid  holidays  ui)oii  wliitdi  no  work  was  done)  between  the 
time  of  comniencing  the  work  and  the  (bite  upon  which  it  had 
Ijeen  accepted  liy  the  engineers  as  com])leted.  Against  this  num- 
ber of  (lavs  were  offset  the  ■"  nlloircd  "  tinie  and  such  additions- 
for  (b'lav  as  in  the  opinion  of  ihe  engineers  should  be  allowed 
to  the  contractor  ])ursuaiit  to  the  terms  of  the  contract. 

In  the  re])orts  from  the  bureau  of  highways  the  time  siatement 
was  <iiiiihir  in  form,  excep'  that  tile  gross  charge  to  the  con- 
tractor was  the  ninnbei-  of  (hiys  (hiring  which  at  least  one  in- 
spector was  ])r(seni  on  the  line  of  the  work  instead  of  the  total 
elapseil    iminber   of  consecutive   working   days. 

Irrespective  of  this  statement  the  reports  usually  considered 
in  detail  the  excuses  all(ge(l  bv  ihe  contractor  in  his  application, 
and  freipiently,  while  confirming  his  statements  of  fact,  either 
pointed  out  that  the  contract  did  noi  provide  for  allowan.ces  of 
time  for  such  reasons,  or  indicated  what,  in  their  o])ini()n,  would 
be  a  proper  allowaiKe  to  nuike  for  the  reasons  given  by  the  con- 
tractor in  the  exercise  of  the  di<creti(»iuiry  power  of  the  borongh 
j>re-id(  lit. 
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It  appears  to  have  been  the  Aitw  of  the  engineers  that  :"f  ihe 
overtime  which  they  deemed  it  their  duty  to  report,  after  every 
allowance  had  been  made  for  which  the  contract  afforded  aiiy 
support,  was  to  be  reduced  or  remitted,  it  must  be  done  by  the 
borough  president  himself,  as  an  act  of  grace. 

The  instances  are  numerous  in  which  the  engineers  in  charge 
of  construction,  after  making  allowances  for  delays  due  to  any 
of  the  causes  expressed  in  the  contract  as  authorizing  such  allow- 
ances, still  find  the  contractor  chargealde  with  delay  which  in 
their  opinion  coidd  not  be  excused  by  ihem  ptirsuant  to  the 
contract. 

In  the  bureau  of  highwavs,  out  or  50.")  contracts  awarded  be- 
tween January  1,  1902,  and  December  '-'A.  r.MjS.  there  were  2^1 
completed  within  the  stipulated  time,  and  22-1:  in  which  the  engi- 
neers reported  overtime.  In  thirty-?even  of  these  some  deduction 
for  overtime  was  made.  Upon  187  the  overtime  charge  was 
remitted  by  the  respondent  <in  the  c:nitract(ir's  a|t])licati()n.  (See 
Schedule,  Respondent's  Exhibit  (;42.) 

In  the  bun  au  of  sewers,  during  the  same  ])eiiod,  320  contracts 
were  awarded,  of  which  2ol  were  comiileted  v.'ithin  the  contract 
time.  T"])on  eighty-nine  the  engineer-  rejxu-ted  overtime.  Deduc- 
tions for  damages  were  made  in  twenty,  and  upon  sixty-nine  the 
charge  for  overtime  was  remitted  liy  the  respondent  upon  the 
contractor's  application.      (See  Kesjiondent's  Exhibit  ."iSl.) 

Res])on(lciit's  (■xhil)it  nnndxr  639  shows  the  contracts  in  which 
the  liquidated  damage  clause  was  enforced  and  the  amount  de- 
ducted for  such  damages. 

Petitioners'  exhibit  517  >hows  the  contracts  in  the  bureau  of 
highways  enumerated  in  the  specification  under  charge  II  u])on 
which  during  s mie  part  of  the  ])erformance  no  inspector  was  pres- 
ent, with  the  nund>er  of  consecutive  working  days  1)  twecn  com- 
nuncement  and  completion,  the  number  of  days  during  w^hich  at 
least  one  inspector  was  present,  and  the  deductions  for  overtime. 

Petitioners'  exhibit  150  shows  the  225  contracts  executed  in 
the  bureau  of  highways  between  the  dates  aforesaid,  with  the 
amount  of  overtime  reported  by  the  engineers,  the  number  of  days 
remitted  and  the  amount  deducted  as  damages  by  the  respondent. 

It  seems  to  have  been  the  i>ractice>  of  the  respondent,  when  he 
was  not  pr(>|)are<]  to  accept  the  chief  engineer's  reconnnendation.  to 
put  a  (ju'  stion  nuirk  on  the  chief's  letter  tran-^mitting  the  report,  or 
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some  similar  notation,  and  refer  it  back  to  him  for  further  report^ 
and  it  is  very  clearly  shown  that  however  positive  the  chief  en- 
gineer may  have  been  at  first  in  supjjorting  the  recommendations 
of  his  subordinates  that  overtime  should  be  charged  and  that  there 
was  no  sufficient  excuse  for  further  allowances  than  those  they 
had  made,  yet,  whenever  it  became  evident  that  the  borough  presi- 
dent desired  to  remit  the  overtime,  the  chief  engineer  eventually 
would  wa-ite  a  letter  more  or  less  in  accordance  with  the  borough 
prsident's  wishes. 

Many  letters  of  the  chief  engineer  to  the  borough  president  have 
been  put  in  evidence  and  much  has  been  said  in  argaiment  in 
respect  to  his  alleged  weakness  in  giving  way  to  the  president's 
desire  to  remit  overtime  to  contractors,  and  in  sujiplying  in  his 
communications  to  the  borough  president  reasons  which  might 
justify  such  remissions  wholly  irrespective  of  the  provisions  of  the 
contract.  In  these  cases  the  chief  engineer  very  evidently  aban- 
doned his  own  views,  based  on  the  reports  of  his  subordinates,  in 
order  to  comply  with  the  wishes  of  the  borough  president  and  give 
the  latter  on  the  records  of  the  office  some  colorable  justification 
for  his  decision. 

In  the  circumstances  surrounding  the  i)erformance  of  most  of 
our  public  improvement  contracts  on  the  highways  of  a  populous 
and  rapidly  growing  district,  the  contractors  undoubtedly  meet 
with  many  unforeseen  obstructions  wdiieh  cause  excusable  delays 
and  yet  do  not  fall  within  any  of  the  categories  of  the  contract 
for  which  allowances  or  extensions  of  time  may  be  granted.  A 
recognition  of  this  condition  of  affairs,  and  undoubtedly,  in  many 
cases,  a  justifiable  sympathy  with  the  contractors  and  a  desire  to 
relieve  them  from  an  undeserved  loss  have  been  influential  motives 
operating  on  the  mind  of  the  respondent  in  granting  applications 
for  remission  of  overtime.  Another  consideration  which  appears 
to  have  sometimes  influenced  both  the  chief  engineer  in  approving 
and  the  respondent  in  granting  such  applications,  was  the  belief 
that  to  enforce  the  liquidated  damage  clause  would  lead  to  an  ac- 
tion at  law  by  the  contractor  to  recover  the  sum  withheld,  and  that 
in  view  of  the  experience  of  the  city  in  such  actions  it  woidd  be 
very  difficult  for  the  city  to  succeed.  This  consideration  has  force, 
because  the  decisions  of  the  courts  in  actions  brought  by  contractors 
to  recover  sums  withheld  as  liquidated  damages  under  these  con- 
tracts have  in  fact  made  it  extremely  difficult  for  the  city  to  suc- 
ceed in  view  of  the  evidence  which  the  contractor  usually  produces. 
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The  principal  answer  made  by  the  respondent  to  this  charge  is 
that  both  by  the  contract  and  by  law  he  was  made  the  sole  arbiter 
in  respect  to  the  time  of  performance,  and  empowered  to  grant 
extensions  or  remit  overtime  for  any  reasons  deemed  by  him  suffi- 
eiejit.  On  the  part  of  the  petitioners  it  is  contended  that  the  bor- 
ough president  is  without  any  legal  power  to  excuse  delavs  at 
pleasure  or  for  any  causes  except  those  enumerated  in  the  contract. 

The  provisions  of  the  contracts  bearing  on  this  question  of 
130wer  have  already  been  quoted.  Much  has  been  said  during 
the  hearings  and  in  the  briefs  of  counsel  in  respect  to  an  ordi- 
nance of  the  board  of  aldermen  (apparently  Xo.  520  of  the  pres- 
ent revision;  formerly  Xo.  350).  This  ordinance  is  constantly 
found  referred  to  by  number  on  the  margin  of  those  provisions 
of  the  contracts  relating  to  the  time  (f  ])erformance.  It  provides 
as  follows : 

And  the  several  departments  f»f  the  city  government  and 
officers  aforesaid,  by  which  every  and  each  contract  for 
work  to  be  done  ff;r  The  City  of  Xew  York  shall  be  made 
in  pursuance  of  these  ordinances,  shall  have  power,  and  it 
shall  be  their  duty  to  require  and  enforce  the  faithful  exe- 
cution of  each  and  every  contract  so  made  by  them ;  and  in 
case  the  contractor  or  contractors  shall  fail  in  any  respect 
to  perform  the  work  which  he  or  they  have  contracted  to 
render  or  perform  within  the  time  limited  for  the  perform- 
ance of  the  same,  then  it  shall  be  the  duty  of  such  depait- 
ments  or  officers  aforesaid  having  charge  of  such  work  to 
do  and  complete  the  same  in  the  manner  provided  for  the 
performance  of  the  same,  in  the  contract,  and  the  cost  of  the 
same  shall  be  a  charge  against  such  delinquent  contractor 
or  contractors;  provided,  however,  that  the  head  of  any 
department  or  officers  aforesaid,  by  whom  any  such  contracts 
shall  be  mado,  may,  on  good  and  sufficient  cause,  extend  for 
a  reasonable  time  the  period  fixed  for  the  completion 
thereof  (E.  ().,  181)7,  ^ec.  356). 

This  ordinance,  it  will  ])c  perceived,  gives  the  borough  presi- 
dent power  to  extend  the  time  for  performance  for  a  reasonable 
time  for  any  good  and  sufficient  cause.  The  contracts  give  him 
such  power  only  in  a  more  restricted  form. 

The  petitioners  argue  that  if  the  provision  of  the  ordinance 
above  quoted  has  any  application  to  the  questions  here  at  isstie 
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it  is  ultra   rires,  because  it  is  in  \iulatioii  of  section  418  of  the 
charter,    which    provides    that  — 

It  shall  not  be  lawfnl  for  the  Board  of  Aldermen  ta 
extend  the  time  for  the  performance  of  any  contract  save 
upon  the  unaiiimdus  r(  commendation  of  the  Board  of  Esti- 
mate and  Ap])i>rti(inm('nt. 

This  section,  they  say,  de])riv€s  the  board  <:if  aldermen  of  any 
J30wer  to  extend  the  time  of  performance  of  a  public  contract,  ex- 
cept in  the  qualihed  manner  therein  permitted,  and  the  board 
could  not  delegate  by  ordinance  to  any  official  a  power  wliirh  it 
did  not  possess  itself. 

It  is  also  argued  liy  the  ])('tiri  iiiei-s  that  n  missions  by  the 
borough  ])resident  of  overtime,  reported  by  the  engineers  after 
the  completion  of  the  contracts  in  question,  are  not  "  extensions  " 
of  time  un(h'r  the  ordinances  or  under  the  contracts.  Extensions 
of  time,  they  contend,  would  be  in  accordance  with  the  contract 
only  when  granted  on  written  aiqtlication  of  the  contractor  be- 
fore completion. 

I  am  not  called  uj^on  in  this  ])i'oc(('diiig  to  ex]iress  a  definite 
conclusion  upon  the  rpicstion  of  the  (xrciit  of  the  respondent's 
legal  ]iiiw(  r  to  graiit  roiiiis.-ioiis  of  ovci-tiinc.  The  (piestion  for  me 
to  determine,  even  assuming  he  frequently  exceeded  his  legal 
powers  in  these  matters,  is  did  he  honestly  and  excusably  believe 
that  he  had  the  jiower;  and  in  granting  such  remissions  as  he  is 
proved  to  have  granttd,  did  he  act  in  good  faith  in  an  honest  be- 
lief that  he  was  dning  the  right  ihing;  (sr,  on  the  other  hand, 
assuming  rliat  he  was  clothed  by  biw  with  sudi  power  as  he  ex- 
ercised,  did    he   abuse   it  ? 

This  discretionary  power  of  remitting  overtime  appears  to 
have  been  exercised  by  heads  of  (le])artiii(  nts  or  boroughs  at  all 
times.  Repeatedly  in  o])inions  of  the  corporation  counsel  to  the 
borough  pre-ident  on  cases  tb.at  have-  l»e(n  sul»mitted  for  legal 
advice,  the  borough  president  has  been  advised  that  extensions  of 
time  lay  e'Utirely  with  him.  He  has  bern  justified  in  assuming 
that  he  had  entire  ])ow(  r  in  the  matter.  The  opinions  of  the  cor- 
poration counsel,  ])nt  in  evidence  in  respect  to  the  contract  of 
Earr  Diiun  foi-  the  Broadway  scwci-,  illustrates  this  point 
(rcsjult's  answer,  exs.  C  k  D ;  T.'  B.  vol.  V,  j).  2s90). 

In  the  opinion  of  January  Kl,  r.ioT,  attached  to  the  res])e)nd- 
ent's  answer  as  exhibit  (',  the  ce»r]>oralion  counsel  says -^ 


21 

Uiiiler  all  the  circumstances  you  would  be 
justified  in  extending  the  time  for  the  complete  performance 
of  the  work,  such  power  being  vested  in  jou.  *  *  *  The 
question  of  an  extension  of  time  is,  however,  entirely  with 
you,  and  whether  any  further  extension  should  be  granted 
should  be  determined  by  you. 

I  df)  not  think  that  under  the  circumstances,  as  disclosed 
by  the  correspondence,  it  wduld  be  advisable  to  litigate  upon 
the  question.  Your  discretion  should  be  exercised  liberally 
in  this  matter,  with  a  view  to  finally  closing  up  the  contract, 
so  as  to  enable  the  city  to  proceed  to  collect  the  assessment. 

In  a  further  opinion  en  the  same  c  uitract  (answer,  ex.  D)  the 
same  views  are  repeated. 

The  evidence  shows  that  the  borough  president  assumed  that  he 
had  an  absolute  power  in  respect  to  remitting  overtime.  He  exer- 
cised it  with  the  utmost  liberality,  and,  as  far  as  I  can  see,  im- 
partially. The  sums  which  he  allowed  to  Ix"  deducted  were  usually 
■smalb  and  the  great  majority  of  ai)plieations  for  remission  were 
granted  in  full.  Whatever  opportunity  for  favoritism  the  exercise 
of  this  power  afforded  to  the  respondent,  the  evidence  does  not 
authorize  a  conclusion  that  any  was  shown. 

The  tiuic  of  jierformance  of  a  conjstruction  contract,  imblic  or 
private,  is  usually  elastic.  Frequently,  performance  within  the 
actual  time  si>ecified  is  impossible.  Few  contracts  of  this  class, 
either  puhlic  or  private,  are  performed  within  the  stipulated  time. 
There  is  a  limit,  however,  beyond  which  delays  l>ecome  intolerable. 
Penalties  for  delay  are  provided  because  only  by  such  provisions 
can  the  dei>artment  having  charge  of  the  work  control  the  con- 
tractors. The  ]>ublic  has  a  very  great  interest  in  having  public 
■work  energetically  pressed,  and  suffers  great  loss  and  incalculable 
inconvenience  from  ]irolonged  delays  in  prosecuting  important 
public  works,  involving  the  use  of  the  streets,  after  work  has  once 
beguu.  The  respondent  seems  to  me  to  have  granted  remissions 
with  reckless  liberality.  Insistence  upon  collecting  the  full  liqui- 
dated damages  for  overtime  in  a  few  cases  of  inexcusable  delay, 
even  at  the  risk  of  litigation,  would  be  effective  in  making  con- 
tractors understand  that  the  time  of  performance  was  not  a  matter 
to  be  settled  entirely  at  their  convenience.  The  liberality  of  the 
respondent  in  granting  remissions  must  tend  to  make  contractors 
believe  that  the  time  clause  of  their  contracts  may  be  disregarded 
at  pleasure. 
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]\Iv  conclusion  is,  that  while  the  respondent  evidently  believed, 
and  ^^'ith  reason,  that  he  had  full  discretionary  power  to  grant 
remissions,  this  power,  actual  or  assumed,  was  greatly  abused. 

Another  count  of  this  charge  (subd,  c)  is  that  these  remissions 
of  overtime  by  the  respondent  led  to  the  preparation  and  submis- 
sion to  the  comptroller  of  certificates  containing  false  statements 
of  the  time  consumed  in  performance. 

Prior  to  the  order  of  September  20th,  1906,  this  time  state- 
ment, as  included  in  the  printed  forms  of  the  final  certificate  or 
"  pa^-ment  on  acceptance  "'  in  use  in  lx)th  the  bureau  of  sewers  and 
the  bureau  of  highways,  was  as  follows : 

Determination  and  certificate  of  working  time  and  delays 

under  clause of  the  contract  between  the  City  of 

New  York  and    for  regulating,  grading, 

etc. 

Dated, 

Total  number  of  working  days  from  the  commence- 
ment of  the  work  to  its  completion  and  acceptance.  .      days 
Allowances:     Time  within  Avhich  ci>ntractor  agreed  to 

complete  the  work days 

Time  during  which  the  work  or  any 
part  thereof  was  delayed  in  conse- 
quence of  the  weather days 

Time  during  which  the  work  or  any 
part  thereof  was  delayed  in  conse- 
quence of  the  tides days 

Time  during  which  the  work  or  any 
part  thereof  was  delayed  by  any  act 
or  omission  on  the  part  of  the  city  or 
for  any  other  reason,  as  follows : .  .  ,  .      days 

Jays 

Circumstances  and  conditions  over 
which  the  contractor  had  no  con- 
trol       days 

I^T.  B.  Sundays  and  also  all  holidays 
upon  which  no  work  was  done  by  the 
contractor,  have  been  excluded  from 
the  foregoing  computation,  and  not 
charged  against  the  contractor. 

Total  time  allowed days 
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Xiuiiber  of  working  days  consunied  by 
the  contractor  in  the  performance 
and  conij^letion  of  the  work  here- 
under in  excess  of  the  time  stipnlated 
and  allowed  for  its  completion  as 
above <-lays 

I  hereby  determine  and  certify  that  the  foregoing  is  my 
determination  and  certificate  of  the  time  consumed  by  the 
contractor  in  the  performance  and  completion  of  the  work, 
and  of  my  allowances  of  time  to  said  contractor  for  all  the 
causes  specified  in  said  contract,  and  of  the  number  of  days 
which,  the  time  so  consumed  has  exceeded  the  time  stiptilate<l 
of  its  completion  and  allowed  therefor  as  above. 
Dated,   i 10 

J.OriS  F.  IIAFFEX, 

President  of  the  Borongh  of  (he  Bronx. 

Subsequent  to  the  oi-der  of  Scptcmlier  ::!!tth,  lUOC),  this 
time  statement  appears  to  have  been  altered  To  the  following 
form : 

Days  allowed  to  complete  the  work 

Days  allowed  for  unsuitable  weather 

Days  allowed  for  unavoidalilc  delays, 

cu.  yds.  increase  of 

rock  at cu.  yds.  per  day. 

Inspector's  time  on  the  work, 

I  fnrther  determine  and  certify  that  the  w;»vk  alxive  men- 
tioned has  been  delayed  in  consequence  of  th(>  condition  of 
the  weather  or  tides,  or  by  some  act  or  omission  on  the  ])art  of 

The  City  of  i^ew  York  or  its  representatives days, 

also  by  the  occnrrence  of  Sundays,  and  holidays  on  which  no 
work  was  done,  and  days  upon  which  the  prosecution  of  the 
whole   work   has    Ik  en    suspended    hy    my    ordei-    in   writing 

days,    and    that    the   total    number   of    such   days, 

uaiiiely days,  bc'  and  they  herel)y  are  excluded  from 

the  computation  of  the  time  fixed  for  the  performance  of  the 
work  above  mcntioneil.  That  the  time  allowed  by  the  said 
Contract  is    (lav<.      And    I    further  determine   and 
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certify  that  the  number  of  clays  in.  excess  of  the  time  allowed 
as  above  to  be  charged  against  the  Contractor,  as  provided  in 

said  Contract,  is days. 

LOUIS  F.  HAFFEX, 
President  of  the  Borough  of  the  Bronx. 

\\lv-n  the  l)i)rough  president  granted  such  remissions,  he  issued, 
through  the  chief  engineer,  an  order  to  the  engineer  at  the  head  of 
the  l)nreau  haviiig- charge  of  the  contract  to  reduce  or  remit  the 
overtime  in  accordance  with  his  decision,  and  the  engineers  then, 
in  making  u})  the  statement  for  their  final  certiticate,  simply  added 
the  remitted  time  to  the  period  allowed  for  "  unavoidable  delays,'' 
or.  indicated  the  ovei'time  remitted  as  so  many  days  allowed  for 
"  circumstances  and  conditions  over  which  the  contractor  had  no 
coutrcl."  The  petitioners  argr.e  that  where  the  delay  was  not  one 
allowed  under  .-ouk-  piovision  of  the  contract  it  was  not  pro]icrly 
clas-itied  as  an  uuavnidalile  delay,  or  due  to  circumstances  and 
conditions  over  which  the  couti  actor  had  no  control,  but  repi'cseuted 
an  arl)iti-arv  and  unlawful  remission  to  whi(di,  pi'esumably,  the 
conijitroller  would  not  have  agreed  had  he  then  b(  (  n  accuiatcly  in- 
foriued  in  respect  to  the  fact. 

Anothf  r  j)ractice  was  sometimes  followed  whi(di,  it  is  argued, 
caused  a  false  statement  in  the  certihcaticn  to  the  comjitrolkr.  In 
some  cases  the  borough  ])resi(lent  a])])ears  to  have  arrived  at  an 
amount  whiidi,  in  his  o])inion.  might  fairly  be  charg<d  as  liqui- 
date 1  damages,  by  estimating  the  amount  of  inspectors'  wages 
duiing  the  ])eriod  of  overtime,  and,  tlitn,  ivducing  that  to  the 
teinis  of  the  contract  by  di\i(ling  it  by  the  per  diem  amount  fixed 
in  the  contract  as  litpiidatcd  damages,  and  chargiug  as  overtime 
such  a  number  of  clays,  at  the  contract  rate,  as  would  eH]ual  the  sum 
be  had  decided  to  withhold.  This  j)raetice  ai)]K^ars  on  one  oc- 
casion at  least  to  have  had  the  a])proval  of  the  chief  engineer  of  the 
Board  of  Estimate  and  Apportionment  (see  report  of  Xelson  P. 
L(  wis,  chief  engineer  of  b  -ard  of  E.  »!»c  A.,  on  overtime  damages 
claimed  on  contract  for  Longwocd  avenue  sewer;  respdt's  ex.  107, 
rcs])dt's  biief  ],p.  IH-IT.  T.  IJ.,  vol.  — ,  p.  — ).  On  other  occasions, 
notably  in  the  contract  of  C.  W.  Collins  for  regulating  and  grading 
2r)0th  street  from  Broadway  to  Rivei'dale  avenue  (see  reiiort  of 
counnissioners  of  accounts  to  ihe  mayor,  vol.  V,  pp.  48-52),  the 
re>))oi!deut  compromised  with  the  contractor  by  arbitrarilv  agree- 
ing (.n  ;i  dix'isien  of  the  uuudxM-  of  davs'  overtime  reported  by  the 


eugineer,  and  on  a  different  measure  of  damages  from  that  pro- 
vided in  the  contract,  and  reporting  to  the  comptroller  that  liqui- 
dated damages  should  be  deducted  for  such  number  of  daj's  at  the 
contract  per  diem  rate,  as  equaled  the  agreed  sum;  and  bv  credit^ 
ing  the  contractor  with  the  remainder  as  unavoidable  delay. 
(T.  K.,  vol.  I,  pp.  242-25^,  and  especially  letters  Collins  to 
l>riggs,  p.  249;  and  Briggs  to  Haff'en,  itp.  250,  251.) 

The  petitioners  claim  also  that  these  certificates  to  the  comp- 
l  roller  were- falsified  whenever  in  contracts,  containing  the  con- 
secutive working  day  clause,  the  total  charge  to  the  contractor 
as  "  total  number  of  working  days  from  the  commencement  of 
the  work  to  its  completion  and  acceptance  ".  was  the  number  of 
,  Inspectors'  ckiys,  and  such  number  was  less  than  the  number  of 
elai)sed  "'  consecutive  irorkhirj  days  "  exclusive  of  Sundays  and 
holidays. 

The  certificates  contained  in  this  form  of  "•  2)aynKnt  on  ac- 
ceptance *'  or  final  certificate,  were  undoubtedly  devised  for  the 
pu]-pose  of  producing  an  accurate  statement  of  the  time  con- 
sumed in  the  work  and  the  allowances  made  by  the  borough 
l)resident.  If  such  certificates  are  not  prepared  in  accordance 
with  their  spirit,  of  course  they  l)ecome  quite  useless  for  the 
juirpose  for  which  tluy  are  intended.  If  the  officials  whose  duty 
it  is  to  sign  them  find  them  embarrasing,  and  mould  the  facts 
to  conform  to  the  certificate,  in  order  to  prevent  trouble.some 
in(piiry,  they  are  very  likely  to  certify  falsely.  If  the  borough 
l)resideiit's  certificates  had  stated  accurately  the  facts  in  many 
(jf  these  cases  in  which  he  remitted  overtime  so  liberally,  I  rather 
believe  a  sharj)  conflict  would  have  arisen  between  him  and  the 
finance  depai'tiiuiit.  in  which  the  (juestiiai  of  the  extent  of  his 
legal  power  wonUl  have  l)een  settled.  It  was  inexcusable  for  him 
to  execute  certificates  alloAving  periods  as  unavoidable  delays,  or 
delays  due  to  circumstances  over  which, the  contractor  had  no 
control,  when  u\  truth  the  delays  could  not  uiider  the  most  liberal 
construction  of  the  contract  be  deemed  unavoidable,  or  due  to 
caus(>s  which  were  not,  in  le'gal  theory  at  least,  within  the  control 
of  the  contractor.     This,  howev(  r,  has  bven  done  repeatedly. 

It  was  inexcusable  also  to  agree  with  the  contractor,  chargeable 
M'ith  overtime,  on  an  arbitrary  sum  on  a  basis  of  inspectors'  time, 
or  e>n  no  luisis  at  all ;  to  reduce  that  to  terms  of  the  contract  as 
a  nund)er  of  days  which  at  the  contract  rate  Avould  equal  the 
agreed  smii,  ami  tluii.  ly  ai'bitrai'ily  incrcasiiiii- the  period  allowcel 
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for  unavoidable  delays,  to  make  the  certificate  show  just  the  agTeed 
amount  of  overtime.  This,  however,  the  respondent  has  done, 
and  apparently  with  full  knowledge.  Such  a  practice  makes  the 
cfrtiticates  misleading. 

CHARGE    III. 

He  (the  respondent)  has  frequently  nullified  the  rescis- 
sion of  contracts  for  violation  or  default  ui>on  the  j^art  of 
the  contractor,  by  reletting  the  rescinded  contracts  to  bidders 
obviously  and  notoriously  rejiresenting  the  defaulting  con- 
tractors. 

The  specifications  are  six  contracts;  five  of  which  were  let  in 
the  year  190'^,  and  one  in  the  year  1901.  These  five  contracts 
were  all  forfeited  by  the  borough  president,  under  the  advice  of 
the  corporation  counsel,  because  the  contractors  violated  the  pro- 
^•ision  of  their  contracts  binding  them  to  enforce  the  eight  hour 
(hiv  Jaw,  which,  at  that  tim(>,  had  not  been  declared  unconstitu- 
tional. Five  of  these  contracts  were  i-elet  in  1904,  and  one  in 
March,  IIK).").  The  evidence  shows  quite  conclusively  that  the 
bidders  to  whom  the  second  series  of  contracts  were  awarded  were 
simply  representatives  or  dummies  of  the  original  contractors. 
They  were,  however,  in  each  case  the  lowest  bidders.  The  work 
was  comjdetcd  by  these  nominal  contractors  with  the  plant  and 
materials  and  workmen  of  the  original  contractors.  The  pay- 
ments by  the  city  -on  the  performance  of  the  second  contracts 
wert  turned  over  to  the  original  contractors.  Indeed,  the  second 
contractoi's  in  most  eases  were  themselves  officers,  employees  or 
associates  of  th(>  original  contractors. 

There  is  no  direct  evidence  that  the  borough  president  knew 
the  relations  between  the  two  sets  of  contractors.  The  circttm- 
stantial  evidence,  luiwever,  that  he  and  his  subordinates  in  all 
liroliability  did  know  is  very  strong;  and,  in  spite  of  the  respon- 
dent's denial,  1  should  be  disposed  to  find  that  it  was  known,  or 
ought  to  have  l)een  known,  both  to  the  borough  president  and  his 
engineers,  that  the  second  set  of  contractors  were  merely  the  em- 
ployees, otficcrs  or  associates  of  the  first  lot. 

The  petitioners  claim  that  if  he  knew  the  relation  of  this  second 
lot  of  contractors  to  the  first,  the  law  forbade  him  to  accept  their 
bids  (  v(  n  though  the  lowest,  and  in  support  of  this  position  they 


refer  to  the  clause  of  section  419  of  the  city  charter,  which  pro- 
vides that  — 

Xo  bid  shall  be  accepted  from  or  contract  awarded  to 
any  person  who  is  in  arrears  to  the  city  of  Xew  York  upon 
debt  or  contract,  or  who  is  a  defaulter^  as  surety  or  otherwise, 
upon  his  obligation  to  the  city. 

They  claim  that  a  contractor  whose  contract  was  forfeited  for 
failure  to  observe  the  eig-ht  hour  day  law  would  be  a  defaulter 
within  the  meaning  of  the  word  as  used  in  this  section  of  the 
charter. 

I  think  it  is  open  to  much  doubt  whether  the  word  ''  defaulter  '^ 
in  that  section  includes  such  a  ease.  HoAvever  this  may  be,  these 
contracts  were  all  relet  long  prior  to  the  election  at  which  the 
respondent  was  chosen  to  serve  his  present  term  of  office,  and 
under  the  rulings  of  the  governor  in  the  case  of  Mr.  Jerome,  I 
aj^prehend  that  this  charge  is  not  within  my  jurisdiction. 

CHARGE    IV. 

He  (the  respondent ;  has  used  spccitications  for  highways 
construction  work  that  are  vague,  contradictory,  antiquated, 
unscientific,  inadequate  to  protect  the  city,  aud  restrict  com- 
petition, in  the  following  cases : 

1.  Wood  block  pavement. 

2.  Sheet  asphalt  pavement. 

3.  Block  asphalt  pavement. 

4.  Granite  block  pavement. 

5.  Eegulating  and  grading. 

The  criticisms  of  the  specifications  are  substantially  confined  to 
the  first  three  categories, —  sheet  and  block  asphalt  and  wood  block 
pavements.  In  respect  to  the  sheet  asphalt  pavements,  the  prin- 
cipal criticism  is  that  the  specifications  operated  to  exclude  cer- 
tain fluxes  used  in  the  manufacture  of  asphalt,  and  which  it  is 
claimed  by  the  petitioners  are  the  best  fluxes  for  such  uses,  and 
that  they  o^ierated  also  to  admit  the  use  of  certain  oil  asphalts 
which  are  not  considered  by  some  experts  suitable  as  "  bases " 
in  the  construction  of  asphalt  pavements.  Other  criticisms  made 
on  the  specifications  are  that  projx^r  tests  were  not  provided  to 
distinguish  between  suitable  and  unsuitable  oil  asphalts,  and  that 
the  specifications  are  defective,   also,   in   providing  for  an  open 
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binder  course,  while,  it  is  asserted,  a  dense  binder  course  is  essen- 
tial to  good  pavement. 

The  evidence  showed  that  the  sheet  asphalt  specifications  had 
been  prepared  about  1900  or  1901,  at  a  special  conference  of  all 
the  nimiieipal  highway  engineers.  Some  changes,  apparently  of 
minor  importance,  had  been  made ;  but  during  the  period  covered 
by  this  inquiry  the  sheet  asphalt  specifications  were  substan- 
tially unchanged  from  their  original  form.  Mr.  Allan  "\V.  Dow, 
a  chemnal  engineer  who  had  made  a  specialty  of  asphalt  paving, 
and  who  bad  been  from  time  to  time  employed  by  the  respondent's 
engineers  to  advise  them  on  the  subje<?t,  said  that  he  had  analyzed 
samples  of  asphalt  i)aving  at  the  request  of  the  chief  engineer,  be- 
ginning in  1902,  and  continuing  into  the  year  1904.  Mr,  Dow 
testified  that  at  the  time  of  analyzing  these  samples  he  had  exam- 
ined the  specifications,  and  that  they  were  about  the  same  as  the 
majority  of  specifications  for  sheet  asphalt  paving  used  through- 
out the  country,  and  were  such  as,  in  his  opinion,  would  produce 
a  good  asphalt  pavement. 

Clause  05  of  these  specifications  provides  (in  respect  to  the  flux 
to  be  used  in  the  manufacture  of  asphaltic  cement)  that  it  shall  be 
a  petroleum  from  which  the  lighter  oils  have  been  removed  by 
distillation  without  ''  cracking  "  until  it  has  a  specific  gravity  of 
eighteen  to  twenty-twD  degrees  Beaume.     Clause  66  provides : 

Liipiid  asphalt,  maltha  or  any  other  softening  agent  ful- 
filling the  above  tests  and  aj^proved  l)y  the  engineer  may  be 
used  in  ])lace  of  heavy  petroleum  oil. 

The  words  "  above  tests  "  in  clause  66  refer  to  the  tests  speci- 
fied in  clause  65.  Ortain  petroleum  oils,  produced  in  California, 
Kansas  and  Texas,  which  are  known  as  oils  with  asphaltic  bases, 
would  fall  within  the  provisions  of  clause  66,  but  are  excluded  by 
the  tests  specified  in  clause  65  because  their  specific  gravity  is  not 
equal  to  the  requirements  of  that  clause.  It  does  not  appear,  how- 
ever, that  there  are  not  good  fluxes  which  do  comply  with  the  re- 
quirements of  clause  65.  There  appears  to  be  some  unintentional 
inconsistency  between  these  two  clauses.  The  requirements  of  sec- 
tion (;.")  operate  simply  to  limit  the  fluxes  used  to  those  obtained 
from  paratfine  oils  which  enter  into  the  composition  of  many 
excellent  asphalt  pavements. 

On  the  other  hand,  apparently  some  of  these  Califomian,  Texan 
or  Kansan  oils,  which  are  useful  materials  when  used  as  fluxes 


29 

in  the  manufacture  of  asphaltic  cement,  are  not  suitable  "  oil 
asphalts  "  for  use  as  paving  bases.  Clause of  the  specifica- 
tions provides  that  the  term  "  asphalt ' '  shall  be  construed  to  sig- 
nify any  natural  (mineral)  bitumen,  liquid  or  solid,  which  is  ad- 
hesive, viscous,  etc.,  etc. 

The  very  general  signification  of  the  word  "  natural ''  in  this 
clause  of  the  specifications  would,  according  to  the  experts,  prob- 
ably admit  for  use  as  bases  in  asphalt  pavement  the  oils  of  Cali- 
fornia, Texas  and  Kansas,  some  of  which  are  considered  unsuit- 
able, ^fr.  Dow,  the  chemist  employed  by  the  respondent,  and  who 
testified  as  an  expert,  said  that  the  California  oils  were  good  as- 
phalt bases,  and  that  it  was  evident  to  him  that  this  provision  of 
the  specification  was  intended  to  include  them.  It  could,  however, 
be  interpreted  to  admit  some  inferior  products. 

These  specificatiiMis  were  criticised,  also,  because  they  provided 
for  what  is  knowm  as  an  open  binder  course  instead  of  a  dense 
(»r  coinpact  binder  course.  A])parently,  until  very  recently,  all 
the  experts  on  the  subject  preferred  the  open  binder  course,  and, 
according  to  Mr.  Dow,  many  of  them  continue  to  prefer  it,  though 
he  himself  had  always  lK:en,  and  still  w'as,  in  favor  of  the  dense 
binder  course.  The  binder  course  is  the  material  placed  between 
the  concrete  foundation  and  the  street  surface.  The  difference  be- 
tween open  and  dense  seems  to  be  that  in  the  former  larger  stones 
find  a  less  projiortion  of  the  fine  ]')articles  and  dust  are  used  than 
in  the  latter. 

In  respect  t>  the  asphalt  block  specifications,  it  appears  that 
they  were  ol)tained  fr(tm  the  borough  of  Brooklyn  or  the  borough 
of  ^Manhattan  in  the  year  1900.  A  second  form  was  adopted  about 
1904  or  1905,  as  the  result  of  a  conference  of  city  engineers  held 
in  the  office  of  Mr.  Tilson,  who  was  then  the  engineer  in  charge 
of  highways  in  the  borough  of  Brooklyn,  and  that  form  of  asphalt 
block  specifications  has  l)een  used  in  the  Bronx  ever  since.  The 
fonn  ajipears  to  be  the  same  as  is  used  throughout  the  city.  The 
criticisms  made  ujnm  these  specifications  are  that  they  exclude 
the  use  of  some  oil  asphalts  which  are  good  materials;  that  the 
specific  gravity  of  2.4.")  is  too  light  and  should  be  at  least  2.50,  and 
that  too  much  discretion  is  left  to  the  engineers. 

It  appeared  very  cleai'ly  that  the  chief  engineer  of  the  borough 
of  the  Bronx,  and  his  ])rincipal  assistant  in  charge  of  the  bureau 
of  highways,  were  ignorant  of  the  meaning  of  all  those  provisions 
of  the  asphalt  specifications  which  relate  to  the  comjxment  mate- 
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rials  and  the  iiiaiinfaeTure  and  test  of  the  asphalt.  These  gentle- 
men excused  their  ignorance  by  saving  that  these  provisions  were 
matters  of  cheniistrv,  and  that  they  were  not  chemists.  It  ap- 
pears, however,  and  is  not  disputed,  that  the  chief  engineer  did 
from  time  to  time  send  samples  nf  the  asphalt  pavements  manu- 
factured under  these  specifications  to  competent  chemists  for 
analysis,  and  that  he  employed  in  the  service  of  his  department  to 
the  extent  deemed  necessary  an  admittedly  competent  trained  ex- 
ptert  in  asphalt  paving,  Mr.  Allan  W.  Dow. 

I  think  it  would  have  been  creditable  to  the  engineers  to  have 
shown  greater  alertness  in  making  themselves  faaniliar  with  the 
general  features  of  the  manufacture  of  asphalt  pavements,  though 
obviotisly  the  subject  is  such  a  specialty  that  they  could  not  rea- 
sonably be  expected  to  become  exi;)erts  in  it.  They  pursued  the 
light  course,  however,  in  view  of  their  own  unfamiliarity  with 
the  subject;  that  is,  they  em])l()y((l  a  competent  man  to  rei)resent 
them  and  acted  under  his  advice.  The  practical  and  coaiclusivo 
test  to  my  mind  of  the  sutftciency  of  the  specifications  and  the 
diligence  of  the  engineers  is  to  be  found  in  the  results.  I)i<l 
ihese  specifications  as  ap})lied  under  their  stipervision  produce 
good  pavements  of  the  several  ^•arieties  or  asphalt  ]iavements  con- 
sidered in  this  charge  i  The  testimony  without  a  dissenting  voice 
is  that  they  did.  According  to  the  evidence  the  a.s])halt  ])av(nienrs 
in  the  bontugh  of  the  Bronx  have  been  of  an  excellent  character, 
vs'ell  maintain<M:l,  and  as  goo<l  as,  if  not  better  than,  the  best  in 
the  othei'  buronghs  of  the  city.  In  view  of  stich  results,  the 
criticism  of  the  specitications  and  of  the  manner  in  which  the 
(ugincers  caused  them  to  be  a])plied  is  academic  and  futile. 

In  resiiect  to  the  wood  block  ])avements,  much  of  the  evidence 
relates  also  to  subdivision  (d)  of  charge  V,  whicdi  alleges  that  the 
wood  bbx'ks,  used  in  paving  a  portion  of  the  highway  of  the 
Southern  boidevard  in  I'.Hh;,  were  of  an  inferior  quality  an<l  did 
not  comi)ly  with  the   reqnii-ements  of  the   s])ecitication. 

This  exciting  controversy  rage]  round  a  ])rovision  of  the  speci- 
fications calling  foi-  the  use  in  the  treatment  of  the  blocks  of  an 
an.tise])tic  im])regnating  fluid,  of  which  at  least  T")  per  cent,  should 
be  creosote  oil  having  a  sjx'cilic  gravity  of  1.12.  Wood  block  pave- 
ments of  the  character  involved  in  this  controversy  have  quite  re- 
cently come  into  use.  Xone  of  them  have  been  laid  long  enough 
to  enald(>  relial)le  judgments  to  be  formed  in  respect  to  their  dura- 
bility.     The  tirst   pav<  iiu  ut  of  this  (diaracter  laid  in  the  borough 
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of  the  Bronx  was  i^iit  down  in  1904,  The  specifications  were  ob- 
tained from  the  chief  engineer  of  highways  in  the  borough  of  Man- 
hattan. The  first  specification  was  used  on  Tinton  avenne.  The 
next  one  was  prepared  for  paving  Brook  avenue,  and  wa^  practi- 
cally niade  up  from  other  specifications ;  especially  from  those  ob- 
tained from  the  borough  of  Manhattan,  in  which  much  more  wood 
Idock  pavement  was  being  laid. 

The  specifications  used  on  th?  Southern  boulevard  were  obtained 
frons  the  borough  of  Manhattan. 

The  s])ecific  gravity  of  the  creosote  oil  used  in  the  first  specifi- 
catiiju  appears  to  have  been  1.03,  and  in  the  second  1.07,  and  in 
the  third  or  Southern  boulevard  specification  it  was  raised  to  1.12. 

The  criticisms  made  upon  the  w:;od  IJock  specifications  in  gen- 
eral are : 

1.  That  by  means  of  the  specification  requiring  the  use  of  a  creo- 
sote oil  of  a  specific  gravity  of  1.12,  a  monopoly  has  been  created 
in  favor  of  the  United  States  Wood  Preserving  Company,  which 
alone  can  obtain  such  an  oil ; 

2.  That  the  mixture  actually  used  by  this  contractor,  in  order 
to  make  a  pretense  of  compliance  with  that  specification,  was  not 
in  fact  ''  creosote  oil,''  or  suitable  for  the  ])reservation  of  wood  pav- 
ing blocks ;  and, 

■"].  That  the  ])reparation  of  wood  ])aving  blocks,  by  saturation 
in  a  mixture  of  the  so-called  creosote  oil  used  by  the  United  States 
AVocid  Preserving  Company,  is  a  patented  proces-;  r-nntrolled  by 
that  company. 

The  petitioners'  witnesses  contended  that  creosote  oil  as  used  in 
this  specification  meant  a  coal  tar  creosote ;  that  there  was  no  other 
oil  knowm  to  commerce  as  creosote  except  that  distilled  from  coal 
tar.  On  the  part  of  the  respondent,  experts  testified  that  the  oil 
actually  used  by  the  United  States  Wood  Preserving  Company,  as 
a  compliance  with  the  specification,  was  a  mixture  of  about  30 
per  cent,  of  coal  tar  creosote  with  70  per  cent,  of  an  oil  distilled 
from  water  gas  tar,  which  they  said  was  also  properly  called  creo- 
-ote  oil ;  and  which,  it  is  quite  interesting  to  observe,  was  very 
much  ehea])er  than  coal  tar  creosote. 

On  the  })art  r)f  the  2:)etitioners,  witnesses  testified  that  the  pre- 
servative qualities  of  creosote  oil  were  contained  in  coal  tar  creo- 
sote only  and  were  absent  from  the  so-called  creosote  obtained  from 
water  gas  tar.  The  respondent's  witnesses  testified  to  the  contrary, 
and  disagreed  also  with  the  petitioners'  witnesses  in  respect  to  what 
were  rho  most  valuable  preservative  elements  of  creosote  oil. 
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Mr.  Dow,  who  is  said  To  he  a  competent  and  experienced  chem- 
ist, especially  familiar  with  asphalt  and  wood  block  paving,  testi- 
fied on  behalf  of  the  resjwndent  that  the  mixture  of  coal  tar  creo- 
sote oil  with  the  oil  obtained  from  water  gas  tar  was  a  creosote 
oil,  and  was  a  good  antiseptic  impreg-nating  fluid  in  which  to 
saturate  wood  paving  blocks.  An  expert  called  by  the  petitioners, 
Mr.  Clifford  Richardson,  knew  of  no  other  oil  known  in  commerce 
as  creosote  except  the  coal  tar  product,  but  thought  that  a  mixture 
of  oil  obtained  from  water  gas  tar  and  coal  tar  creosote  would 
be  a  good  preservative  mixture  to  be  used  in  the  preparation  of 
wood  paving  blocks.  An  engineer  was  called  from  the  Barrett 
Manufacturing  Company  which  manufactured  the  mixture  used 
by  the  United  States  Wood  Preserving  Company,  who  testified 
that  the  product  was  sold  in  the  market  to  all  who  wanted  to  buy. 
It  appeared,  however,  that  ofiicers  of  the  United  States  Wood  Pre- 
serving Company  were  directors  of  the  Barrett  Manufacturing- 
Company,  though  it  was  not  shown  that  they  in  any  way  con- 
trolled the  latter  company. 

The  impression  made  upon  me  by  the  evidence  is  that  a  ]n*oper 
compliance  with  the  contract  required  the  use  of  coal-tar  creosote, 
which  has  in  a  high  degree  the  chemical  constituents  useful  for  the 
preservatinn  of  wood.  If  this  is  so,  then  fixing  the  specific  gravity 
at  1.12,  which  the  coal-tar  creosote  of  commerce  rarely,  if  ever, 
attains,  was  a  very  suspicious  circumstance.  The  mixture  of  an 
alleged  oil  obtained  from  water-gas  tar  with  a  much  smaller  quan- 
tity of  coal-tar  creosote,  not  only  enabled  the  contractor  to  comply 
with  the  specifications  as  to  specifi"  gravity,  but  also  to  use  a 
very  much  cheaper  fluid  for  saturating  the  blocks.  If  the  United 
States  Wood  Preserving  Company  alone  knew  that  such  a  mix- 
ture would  be  accepted  by  the  borough  engineers  as  a  compliance 
with  the  contract,  obviously  it  had  very  great  advantage  in  bid- 
ding. The  evidence  leaves  me  greatly  in  doubt,  also,  in  respect 
to  the  effectiveness  of  this  mixture  of  genuine  creosote  oil  with 
oil  distilled  from  water-gas  tar  as  a  preservative  for  wood  paving- 
blocks. 

Such  a  charge,  however,  must  be  established  by  very  clear  evi- 
dence, and  I  cannot  say  that  the  petitioners  have  succeeded  in 
going  beyond  the  degree  of  justifiable  suspicion  on  this  point. 

Some  testimony  was  given  also  to  show  that  the  process  of 
preparing  these  blocks  by  soaking  them  in  such  a  mixture  was 
covered  by  a  patent  known  as  the  Bevier  patent,  which  it  was 
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States  Wood  Preserving  Companv.  Two  other  patents,  known  as 
the  Eiley  patents,  were  also  introduced  in  evidence  in  support 
of  a  claim  that  the  whole  process  of  preserving  these  blocks  used 
by  the  United  States  Wood  Preserving  Company  was  covered  by 
those  patents.  It  was  not  shown,  however,  that  the  United  States 
Wood  Preserving  Company  o^\aied  the  Eiley  patents.  The  man- 
ager of  the  United  States  Wood  Preserving  Company  testified 
that  the  process  used  in  manufacturing  the  blocks  under  these 
specifications  by  the  United  States  Wood  Preserving  Company  was 
not  a  patented  process. 

The  evidence  tending  to  show  that  the  process  of  preserving 
wood  paving  blocks  by  soaking  them  in  such  a  mixture  as  that 
used  by  this  contractor  was  a  patented  process,  does  not  get 
beyond  the  degree  of  suggestion.  It  is  inadequate  to  su])port  the 
charge. 

CHARGE    V. 

a.  In  a  contract  awarded  August  1,  HMH,  for  the  regula- 
ting and  grading  of  Macomb's  road  from  Marcy  place  to 
Inwood  avenue  he  allowed  the  contractor  to  use  for  culverts 
stones  shorter  and  thinner  than  those  called  for  by  clause  41 
of  the  specifications;  and  he  failed  to  reqtiire  the  nse  of  a 
sutiicient  number  of  stones,  known  as  **  headers,"  in  building 
the  retaining  wall,  as  called  for  in  clause  -16  of  the  specifica- 
tions, and  these  violations  of  specifications  were  repeatedly 
called  to  his  attention. 

h.  In  a  contract  awardctl  August  3,  190G,  for  paving  and 
repa\-ing  with  creosote  wood  blocks  the  roadway  of  the 
Southern  boulevard  from  Boston  road  to  the  northern  line  of 
the  property  of  St.  John's  College,  he  allowed  the  use  of 
wood  blocks  which  were  unal)le  to  stand  the  specific  gravity, 
absorption,  and  impregnaiion  tests  called  for  in  clause  60  of 
the  specifications,  although  this  matter  vras  fully  called  to 
his  attention. 

r.  In  a  contract  awarded  October  19,  1904,  for  regulating 
and  grading  Broadway,  from  Spuyten  Dtr.wil  creek  at  West 
Two  Hundred  and  Thirtieth  street  to  the  northerly  line  of  the 
city,  he  allowed  garbage  and  refuse  in  great  quantities  to 
lie  used  as  fill,  and  this  violation  of  clause  32  of  the  specifica- 
tions was  repeatedly  called  to  his  attention  :  he  further  allowed 
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a  violation  of  claiicC-s  51,  52,  and  53  of  the  speeiiications  in 
regard  to  the  setting  and  dressing  of  the  curbstone,  although 
this  matter  was  ftdly  called  to  his  attention;  he  further 
allowed  a  violation  of  the  specifications  in  regard  to  rubble 
masonry,  flagging,  crosswalks,  and  paved  gutters,  although 
this  matter  was  ful;_7  calJed  to  hi^:  attention. 

a.  The  evidence  shows  that  the  inspector  on  this  contract,  a 
man  named  Brady,  repeatedly,  in  his  weekly  reports,  informed 
Mr.  Thompson,  the  engineer  in  charge  of  the  bureau  of  highways, 
that  the  contractor  was  not  constructing  the  culverts,  or  using  for 
the  "■  headers,"  in  a  certain  rtibble  wall  which  ho  was  l)uil(ling, 
stones  either  in  nundjer  or  size  in  accordance  with  the  specifica- 
tions. ^Ir.  Allen,  the  assistant  engineer  in  charge  of  the  con- 
struction, was  ordered  by  Mr.  Thompson  to  examine  the  wall  in 
order  to  learn  whether  these  complaints  were  well  founded.  Brady 
testified  in  support  of  his  reports  before  the  Commissioners  of 
Accounts  on  their  preliminary  investigation,  and  was  also  called 
on  the  hearing  before  me.  ^Ir.  All<'u  testified  that  he  examined 
the  wall,  and  that  in  his  opinion  it  was  constructed  in  accordance 
with  the  contract.  Tie  so  reported  to  Mr.  Thompson.  The  evi- 
dence ju-esented  by  the  petitioners  does  not  in  my  opinion  support 
this  charge.  The  evidence  material  to  the  charge  all  relates  to 
a  time  prior  to  the  election  of  the  respondent  in  1905,  and  there 
was  no  evidence  showing  that  the  respondent  personally  had  any 
knowledge  of  the  controversy  between  Brady  and  Mr.  Thomi)son 
in  respect  to  this  matter.  It  was  a  detail  of  construction  in 
respect  to  which  tbe  respondent,  unless  his  attention  was  directly 
called  to  the  matter,  was  jusriticd  in  relying  upon  his  engineers. 

It  was  shown  also  that  at  a  later  date,  in  1907,  when  it  was 
necessary  for  a  certificate  of  partial  ci'm})letion  of  this  contract 
to  be  made  by  the  inspector  to  be  attached  to  the  assessment-rolls^ 
Mr.  Thomi)son  insisted  that  the  inspector  should  sign  a  certificate 
stating  that  the  work  had  been  ])ei'formed  \i\)  to  that  time  in 
accordance  with  llie  contract.  This  the  inspector  refused  to  do. 
This  evidence  diics  not  a]ipear  to  me  to  be  material  to  the  charge. 
^[y  conclusion  is  that  nothing  has  been  shown  charging  the 
respondent  with  any  misconduct  in  this  matter. 

h.  This  contract  was  executed  on  August  3,  1906,  and  was  per- 
formed chiefly  in  lUOT.  The  preparation  of  the  blocks  was  under 
the  insju'crion  of  ilic  chemist,  ^[r.  Dow,  in  the  employ  of  the  re- 
spondciit.      lie  dill  not  ])cr-onally  attend  at  the  plants  of  the  con- 
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tractor,  tirst;  at  Perth  Amboy  and  afterwards  at  Xorfolk,  Va., 
Avhere  these  blocks  were  soaked  in  the  impregnating  fluid,  but  he 
was  at  all  times  represented  by  one  of  his  own  inspectors  upon 
whom  he  «aid  he  had  entire  reliance.  I  have  already  discussed 
the  claim  of  the  petitioners  that  the  mixture  used  was  not  a 
creosote  oil  (see  charge  IV,  ])p.  52—55).  They  charge,  however, 
that  in  the  preparation  of  the  blocks  for  the  Southern  boulevard 
contract  the  sj)ecifications  were  departed  from  in  other  import- 
ant particulars;  especially  in  that  the  blocks  used  failed  to  meet 
the  requirements  of  clause  60  of  the  specifications,  which  pro- 
vides that  - — 

All  ])arts  of  each  individual  l)li)ck  shall  be  thoroughly 
treated,  and  not  less  than  twi'uty  pounds  of  the  mixture  per 
cubic  foot  shall  be  i];jectcd,  and  after  treatment  the  spe- 
cific gravity  of  the  lilocks  shall  b^  greater  than  that  of 
water. 

]t  appeared  that  when  the  Id^cks  were  delivered  on  the  site 
I  if  the  work  (es])eeially  at  the  commencement  of  the  contract)  a 
large  (juanriry  of  them  were  not  heavier  than  water,  but  on  the 
contrary  w^^re  of  a  knver  specific  gravity.  Some  of  them  also 
were  checked  or  cracked.  Those  were  rejected  by  the  engineer  in 
charge  of  the  contract,  and  they  were  taken  away  l)v  the  contractor 
and  replaced  with  others.  Excei)t  for  such  inspection  of  the 
blocks  as  could  bo  made  by  engineers  on  the  site  of  the  work  the 
department  relied  entirely  upon  the  ins])ection  by  ^Ir.  Dow.  Ho 
was  employed  under  a  provision  of  the  contract  authorizing  the 
barough  president  to  appoint  stich  an  inspector  at  the  expense  of  the 
contractor.  This  inspector  was  authorized  "  to  inspect  the  lum- 
l»er  and  other  materials  used  in  the  manufacture  of  the  blocks  and 
the  treatment  of  the  blocks,  and  to  reject  any  such  material  and 
blocks  as  he  may  consider  not  to  be  in  compliance  with  these 
specifications.''  ^\r.  Dow  testified  that  when  the  blocks  were  re- 
moved from  the  cylinder,  immediately  after  treatment,  they  met 
-ubstantially  all  the  requirements  of  the  specifications.  Ninety- 
five  per  cent,  he  said  sank  in  water  at  that  time  (T.  R.  vol.  VI, 
p.  3422).  He  admitted,  how'ever,  that  he  did  not  consider  the 
s])ecific  gravity  test  in  the  specifications  of  any  importance  or 
utility.  These  blocks  were  soaked  in  large  cylinders  containing 
the  impregnating  mixture,  and  those  that  appeared  to  be  im- 
properly treated  were  rejected  by  Dow's  inspectors  and  run  back 
into  the  cylinder   aa-ain.      ]\[r.   Dow  admitted   that   some   of   the 
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blocks  did  not  eomain  rbeir  proportionate  part  of  twenty  pounds 
of  oil  to  tlie  cubic  foot.  He  interpreted  tbe  specification  in  tbat 
respect  to  mean  tbat  every  cubic  foot  of  tbe  blocks  (tbere  were 
about  twenty-one  blocks  to  a  cubic  foot)  should  contain  at  least, 
twenty  pounds  of  tbe  impregnating  fluid.  The  specifications^ 
however,  provide  tbat 

All  parts  of  each  individual  block  shall  be  thoroughly 
treated,  and  not  less  than  twenty  pounds  of  mixture  per  cubic 
foot  shall  be  injected. 

Mr.  Dow  admitted  that  he  wotild  not  pass  blocks  which  did 
not  appear  to  him  to  have  been  thoroughly  treated  individually, 
but  he  would  pass  them  if  they  appeared  to  him  to  be  sufiiciently 
saturated,  though  they  might  not  contain  their  proportionate 
part  of  twenty  pounds  of  the  mixture  to  a  cubic  foot. 

It  appears  to  be  probable  from  the  evidence  that  the  form  of 
specification  (especially  in  respect  to  the  amount  of  impregnating- 
fluid  and  the  specific  gravity  of  the  treated  blocks)  were  origi- 
nally contained  in  specifications  that  applied  only  to  blocks  made 
of  long  leaf  pine.  The  blocks  used  on  the  Southern  boulevard 
were  made  of  "  black  gum,"'  and  it  was  found  that  this  wood  re- 
quired a  vei-y  much  greater  quantity  of  the  impregnating  fltiid 
to  make  it  heavy  enough  to  sink  in  water.  There  is  no  evidence 
that  this  was  foreseen  or  intended.  It  was  shown  also,  and  ap- 
pears very  clearly  from  a  report  made  by  ~S[r.  Dow  to  Chief  En- 
gineer Briggs,  on  June  28,  1907  (pers.'  ex.  193,  T.  R.  vol.  II, 
p.  844)  that  these  blocks,  when  exposed  to  the  open  air,  after 
treatment,  dried  out  so  quickly  that  nearly  forty  per  cent,  soon 
became  lighter  than  water,  and  some  of  the  sample  blocks  ex- 
amined by  the  petitioners'  chemist,  taken  from  the  site  of  the 
work  while  the  contract  was  being  performed,  indicated  that  they 
had  been  very  imperfectly  sattirated. 

The  assistant  engineer,  ^Ir.  ^[acGregor,  who  was  assigned  to 
the  contract  from  the  commencement  of  performance  in  April. 
1907,  testified  that  at  first  he  rejected  a  large  quantity  of  the 
blocks  delivered,  because  on  testing  them  for  specific  gravity  he 
found  them  lighter  than  the  specifications  required.  These  blocks 
were  taken  away  by  the  contractor.  Mr.  ^MacGregor  was  then 
instructed  by  his  superior  officers  that  he  needn't  test  the  blocks 
any  further  for  specific  gravity  as  they  would  be  tested  at  the 
Work-.  There  was  a  suspension  of  performance  for  a  time,  caused 
by   the   objections   made   by   the    comptroller's   engineer   to   these 
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blocks.  The  blocks  delivered  thereafter  appeared  to  Mr.  Mac- 
Gregor  to  be  more  thoroughly  saturated  with  oil,  and,  as  far  as  he 
could  see,  of  sufficient  weight,  though  he  had  abamfened  testing 
them  for  specific  gravity. 

Mr,  H.  S.  Loud,  a  manager  for  the  U.  S.  Wood  Preserving  Com- 
pany, testified  that  on  the  part  of  the  company  a  special  eifort  was 
made  to  make  these  blocks  conform  to  the  specifications,  as  it  was  a 
conspicuous  contract  and  they  wished  to  make  an  especially  cred- 
itable job.  He  testified  that  the  blocks  were  soaked  with  much 
more  than  the  minimum  Twenty  pounds  per  cubic  foot,  because  it 
was  found  that  that  quantity  was  adapted  to  long  leaf  pine  but  not 
to  black  gum.  Therefore,  it  soaking  these  blocks,  they  put  in  from 
twenty-five  to  thirty  pounds  of  the  mixture  per  cubic  foot.  Mr. 
Dow  corroborated  j\Ir.  Loud  on  the  point  that  the  blocks  were  sat- 
urated on  the  average  with  a  greater  amount  of  the  mixture  than 
twenty  pounds  per  cubic  foot.  This  w(:;i)d,  according  to  Dow, 
when  thoroughly  dried  otU  weighed  about  thirty-three  pounds  per 
cubic  fool.  It  would  have  to  weigh  over  sixty-two  and  one-half 
pouud<  t(i  attain  the  specific  gravity  required  by  the  specifications. 
This  woubl  require  the  absorption  of  nearly  thirty  pounds  of  the 
mixture  per  cubic  foot  of  blocks.  According  to  Dom"  05  per  cent,  of 
them  did  sink  in  water  immediately  after  treatment,  and  the 
necessary  weight,  he  explained,  was  attained  not  only  by  the  ab- 
sorption of  the  mixture,  but  by  the  quantity  of  moisture  which 
the  wood  retained. 

The  sjiecificatirms  provide  that  the  blocks  shall  attain  the  pre- 
scribed specific  gravity  *•  after  treatment.''  Whether  this  speci- 
fication should  be  interpreted  to  mean  that  the  blocks  shall  have 
the  prescribed  weight  permanently  after  treatment  is  doubtful.  It 
is  clear  frr  m  the  evidence  that  when  exposed  to  the  sun  a  good  deal 
of  the  preservative  mixture  evaporated  and  the  blocks  lost  weight. 
The  interpretation  of  such  a  specification  must  be  left  to  the  chief 
engineer,  and  his  action  in  approving  the  blocks  finally  used,  and 
the  reports  of  his  chemical  engineer,  Mr.  Dow,  appear  to  me  to  be 
substantially  a  ruling  that  if  the  blocks,  to  the  extent  reported  by 
Dow,  attained  the  required  specific  gTavity  innnediately  after  treat- 
ment, they  complied  with  the  specifications.  Xotice  of  objections 
to  the  blocks  Ix^cause  of  their  deficient  specific  gravity  was  given 
to  the  respondent  through  the  comptroller.  Engineers  from  the 
comptroller's  office  had  reported  that  these  blocks  did  not  attain 
the  weight  required  by  the  specifications,  and  copies  of  their  re- 
ports were  forwarded  from  the  comptroller's  office  to  the  respond- 
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ent.  He  referred  these  reports  to  his  chief  engineer,  instrncting* 
him  in  writing  that  if  the  reports  were  true  he  shoiikl  cause  the 
blocks  already  laid  to  be  taken  up  and  rejilaced  by  new  pavement. 
The  chief  engineer  reported  to  him  at  length,  stating  in  substance 
that  he  and  ^Ir.  Dow  both  believed  the  l)b:)eks  to  lie  in  substantial 
compliance  with  the  specifications;  and  hnally  the  comptroller's 
engineer  approved  payments  which  had  been  suspended  l\v  reason 
of  these  objections  on  a  report  from  Mr.  I)o\v  of  Octolier  4,  1!M)7. 
staling: 

I  hereby  certify  that  th-  black  gum  blocks  which  I  in- 
spected the  manufacture  of  fm-  the  borough  of  the  Bronx 
were  manufactured  in  accordance  with  the  sperihcations,  anel 
practically  every  block  complicel  with  the  specifications  by 
linking  in  water  after  l)eing  removeel  from  the  cylinder. 

^Ir.  l)o\v,  however,  admittetl  that  he  made  these  statements  e^n 
the  reports  of  his  inspee»tors,  who,  he  said,  after  testing  the  blocks 
for  a  long  time  found  that  they  were  so  invariably  of  the  ]n'(- 
scrihed  weight  that  they  tiiially  dee-med  it  unnecessary  to  a})ply 
that  test  any  hunger. 

My  conclusion  from  all  the  evidence  on  this  subject  is  that 
the  provisions  of  the  s'pecification.s  in  respect  to  the  quantity  of 
the  preservative  mixture  which  the  blocks  should  absorb,  and  the 
specific  gravity  test,  were  not  adapted  to  "■  black  gum."  That 
variety  of  wooel  seems  to  have  been  added  to  a  specificatie»n  orig- 
inally drawn  for  long  leaf  ]>ine.  A  large  portion  of  the  bbx'ks 
manufactured  for  the  Southern  l)ouleward  contract  were  ne^t,  when 
used  on  the  work,  of  the  specific  gravity  required  by  the  s]iecific-a- 
tions,  arid  tlu>  creosote  oil  used  in  the  inq)r(giiating  mixture  was 
not  coal  tar  creosote  oil. 

The  weight  of  evidence,  howevei-,  is  that  the  Southern  boule- 
Aard  ])avcment  is  a  good  ]iaveni(  nt  and  likely  to  be  dnralile.  While 
ii"  is  ])riiv((l  that  the  s]>ecifications  were  not  strictly  complieel 
with,  I  tliiiik,  in  view  of  the  exidanations  made,  that  it  is  very 
donbrtnl  whether  the  depai'tiire^  from  rlie  specifications  exceeded 
the  n(H'essary  discretionary  ])ower  of  the  (diief  e^ngineer  under  the 
contract. 

The  material  question  is  whtther  the  boi-ough  ju-esident  himsedf 
is  free  from  faidt.  The  ewidence  shows  clearly  that  he  entrusteHl 
the  whole  nnitter  to  his  entrineers  and  an  ap]iarently  competent 
and  faithful  expei-t,  and  to  have  acted  entire'ly  u]>on  their  re'ports. 
This  wa.s  all  he  could  be  ex])ected  to  do  in  such  a  technical  matter. 
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The  respondent  has  not  been  sho\vn  to  have  been  guilty  of  any 
personal  misconduct  or  negligence  in  regard  to  this  contract. 

(c)  Th?  specifications  in  this  contract  (Broadway)  provided 
that: 

All  filliiig  furnished  shall  be  good  wholesome  earth,  free 
from  muck,  sods,  garbage,  and  all  vegetable,  spong}"  and  un- 
suitable matter. 

The  contractor  was  allowed  to  use  for  tilling,  throughout  a  por- 
tion of  this  work,  ashes  which  were  obtained  by  him  from  the 
Water  Front  Improvement  Coaupany.  This  company  obtained 
these  ashes  from  the  street  cleaning  dumps  of  the  city.  The  chief 
engineer  testified  that  ckan  ashes  could  properly  be  used  under 
this  specification.  The  evidence  showed  that  this  material  was 
brought  to  a  dock  on  the  Harlem  river,  near  the  site  of  the  work, 
in  scows,  and  that  when  received  there  it  contained  a  large  quan- 
tity of  tin  cans,  paper,  ol  I  shoes,  glass  and  some  vegetable  matter 
mixed  in  with  the  ashes.  Some  sei>aration  of  this  material  was 
made  at  the  dock,  and  the  ashes  were  then  hauled  in  carts  to  the 
l>oint  on  the  work  where  they  were  to  be  used.  Complaints  of 
the  character  of  this  material  were  made  from  time  to  time  by 
engineers  of  the  finance  department,  by  residents  in  the  neighbor- 
hord  and  other  persons,  (/'opies  of  the  reports  which  the  engi- 
neers of  the  finance  department  had  made  to  the  comptroller 
were  forwarded  to  the  respondent  and  he  referred  them  to  his  chief 
engineer  for  investigation.  Some  material  was  condemned  by  the 
assistant  engineer  in  charge  of  the  work,  anel  the  contractor  was 
compelled  to  remove  it.  Some  of  the  scow  loads  were  condemned 
on  arrival,  and  were  taken  away.  After  the  ashes  had  been  hauled 
to  the  site  of  the  work  some  effort  was  marie  by  the  contractor  at  a 
separation  of  objectionable  material  from  the  ashes  used  as  filling. 
The  petitioners  called  a  number  of  persons  residing  in  the  neigh- 
borhocd  of  the  work,  and  otherwise  familiar  with  it,  who  testified 
that  a  large  quantity  of  actual  garl)age  harl  been  used  as  filling. 
Many  witnesses  were  called  on  behalf  of  the  respondent,  who 
testified  that  no  considerable  ((uantity  of  objectionable  material 
was  actually  used  as  filling.  Sr>ine  had  been  used,  and  the  con- 
tractor had  been  compelled  to  di<>-  it  n])  and  take  it  away. 

The  contractor  testified  that  he  obtained  this  material  from  the 
Water  Front  Improvement  Company  for  nothing. 

I  should  have  not  supposed  that  ashes  (especially  ashes  received 
from  the  street  cleaning  dumps),  however  free  from  garbage  and 
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similar  dbjectionable  matter,  could  satisfy  a  specification  calling 
for  good,  wholesome  earth.  The  chief  engineer,  however,  testified 
that  a  reasonable  amount  of  such  filling  could  projDerly  be  per- 
mitted under  such  a  specification,  and  no  evidence  was  offered 
to  dispute  this  statement.  The  petitioners  confined  themselves  to 
showing  that  the  ashes  used  were  not  kept  free  from  the  objec- 
tionable materials  sj)ecified.  The  evidence  is  very  conflicting.  /  My 
conclusion  is  that  a  large  quantity  of  the  improper  materials 
specified  in  the  charge  was  used  by  the  contractor,  and  that  neither 
the  engineers  nor  the  borough  president,  whose  personal  attention 
was  frequently  called  to  the  complaints,  were  as  active  or  firm  as 
they  should  have  been  in  compelling  the  contractor  to  comply  with 
the  specifications. 

The  other  matters  included  in  this  specification  have  not  been 
proved,  and  do  not  seem  to  be  pressed. 

CHARGE    VI. 

He  (the  respondent)  in  a  contract  for  repaving  Willis 
avenue,  from  East  One  Hundred  and  Thirty-fourth  street-  to 
Third  avenue,  executed  May  9,  1907,  needlessly  caused  the 
work  to  be  done  at  pul)lie  expense. 

In  1895,  Willis  avenue  between  the  jDoints  stated  in  the  charge 
was  paved  with  asphalt  on  a  concrete  foundation  by  Warren- 
Scharf  Paving  Company.  The  contract  contained  a  guarantee  on 
the  part  of  the  contractor  to  keep  the  pavement  in  good  repair  dur- 
ing a  period  of  ten  years  from  the  date  of  acceptance  of  the  work. 
The  guarantee  was  in  the  following  form : 

.  And  it  is  further  agreed  that  if,  at  any  time  during  the 
period  of  ten  years  from  the  date  of  the  acceptance  by  said 
commissioner  of  the  whole  work  under  this  agreement,  the 
said  work,  or  any  part  thereof,  or  any  depression,  bunches 
or  cracks  shall,  in  the  opinion  of  said  commissioner,  require 
repairs  or  sanding,  as  provided  for  in  section  5,  and  the  said 
commissioner  shall  notify  the  said  party  of  the  second  part 
to  make  the  repairs  and  do  the  sanding  as  required  by  a 
written  notice  to  be  served  on  the  contractor,  either  person- 
ally or  by  leaving  said  notice  at  his  residence  or  with  his 
agent  in  charge  of  the  work,  the  said  party  of  the  second  part 
shall  immediately  commeiice  and  complete  the  same  to  the 
satisfaction  of  said  commissioner;  and  in  case  of  failure  or 
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neglect  on  his  j^art  so  to  do  within  forty-eight  hours  from  the 
date  of  the  service  of  the  aforesaid  notice,  then  the  said  com- 
missioner shall  have  the  right  to  purchase  such  materials  as 
he  shall  deem  necessary,  and  to  employ  such  person  or  persons 
as  he  may  deem  proper,  and  to  undertake  and  complete  the 
said  repairs  or  sanding,  and  to  pay  the  expense  thereof  out 
of  any  sum  of  money  due  the  contractor,  or  retained  by  the 
said  party  of  the  first  part,  as  hereinafter  mentioned.  And 
the  parties  of  the  first  part  hereby  agree,  upon  the  exiiiration 
of  the  said  period  of  ten  years,  provided  that  the  said  work 
shall  at  that  time  be  in  good  order,  or  as  soon  thereafter  as 
the  said  work  shall  have  been  put  in  good  order  to  the  sati>- 
faction  of  the  said  commissioner,  to  pay  to  the  said  parry  <if 
the  second  part  the  whole  of  the  sum  last  aforesaid  or  such 
part  thereof  as  may  remain  after  the  expenses  of  making  the 
said  repairs  in  the  manner  aforesaid  shall  have  been  paid 
therefrom    (Pet.   ex.,   20-1:). 

The  guarantee  expired  in  May,  lOOii.  On?  yea."  ihereafter.  in 
May,  1907,  the  street  was  in  a  condition  of  ruinous  lack  of  rejiai;-. 
and  a  new  contract  for  repaving  it  on  the  original  foundation  \v;h 
made. 

The  undisputed  evidence  is  that  at  all  times  during  tht-  c  m- 
tinuance  of  the  guarantee  the  contractor,  when  called  upon  to  .iiak»,' 
repairs,  made  them.  It  is  agreed,  also,  that  one  year  after  the  ex- 
piration of  the  guarantee  the  condition  of  the  strc?r  was  such  thar 
a  complete  repaving  was  necessary.  Ajipartntly  when  the  con- 
tractor made  repairs  under  the  guarantee,  filling  hcles  and  depres- 
sions, or  repairing  openings  in  the  street  mad?  under  permits 
issueel  to  householders,  it  was  not  the  practice  to  lay  the  pavement 
in  such  places  of  the  original  thickness,  but  to  bri-.ig  it  up  to  the 
existing  level  of  the  street,  which  had,  of  course.  b?en  gradually 
reduced  over  substantially  the  whole  surface  by  years  of  use. 

The  point  of  the  petitioners'  charge  is  that  the  borough  ofli- 
cials  were  remiss  in  failing  to  compel  the  contractor  in  making  re- 
pairs to  brirg  the  pavement  up  to  the  original  thickness.  On  \h? 
part  of  the  respondent  it  is  claimed  that  this  would  have  resulted  in 
the  course  of  a  few  years  in  making  the  street  a  series  of  asphalt 
covered  hunmiocks,  and  that  such  a  condition  would  have  been  in- 
tolerable. 

The  original  contract  (including  the  concrete  foundation)  co^^t 
$81,r)fM).<)3.  The  contract  for  rei)aving  was  njion  the  original 
foundation,  which  was  not  renewed,  and  cost  $o4,508.01. 
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111  view  of  the  admitted  fact  that  the  contractors  performed  thuir 
guarantee  in  the  manner  described,  and  left  the  pavement  in  good 
condition  at  the  end  of  the  period  of  guarantee,  so  that  it  was  rc- 
13orted  to  be  in  good  condition  bv  buth  the  engineers  of  the  re- 
spondent and  of  the  finance  department,  and  of  the  fact,  also  ad- 
mitted, that  within  a  year  after  the  expiration  of  the  guarantee  the 
pavement  was  in  ruinous  condition,  the  only  explanation  I  can  dis- 
cover is  that  the  surface  of  the  street  had  gradually  worn  very 
thin,  so  that  when  on  the  expiration  of  the  guarantee  constant  re- 
pairs ceased  even  for  the  short  period  of  a  year^  the  street  sjKH^dily 
became  tntirely  worn  out.  A  question  is  raised  in  respect  to  the 
proper  construction  of  the  guarantee.  It  does  not  seem  to  me  that 
the  contractors  agreed  to  leave  snljstainially  a  new  pavement  at  the 
end  of  the  period  of  ten  years,  or  a  pavement  in  as  good  condiiinn 
as  when  originally  completed,  ^fv  conclusion  is  that  the  evidence 
on  this  charge  fails  to  prove  lugligeiice  or  other  miscondnct  on  the 
]M\v\  (if  the  respondent. 

CHARGE    VII. 

He  has  caused  or  jierniittt-d  time  records  df  ('ni})liiyiii(nt 
of  engineers  of  the  bureau  of  higliways  engaged  on  assess- 
ment work  to  be  consistently  falsified  during  the  past  six 
years  as  to  time  devoted  to  specific  improvements  and  loca- 
tion of  employment,   resulting: 

a.  In  overcharges  to  some  juMperty  owners  for  salai'ic- 
of  such  engineers  and  in  undercharges  to  others,  in  the  fol- 
lowing cases:  (Specifications)  and  in  the  following-en- 
titled proceedings  under  way  in  the  years  190G  and  1007 
in  the  bureau  of  highways:      (Specifications). 

h.  In  false  representations  in  certificates  to  the  board  of 
assessors  as  to  amounts  of  engineer'^''  salaries  chargeable  to 
sjiecific  proceedings  for  assessment  <tn  pro})erty  in  the  fol- 
lowing   ca~es :       (Specifications). 

c.  In  false  certifications  to  the  department  of  finance 
against  the  street  improvement  fund,  of  monthly  payrolls  of 
engineers  of  the  bureau  of  highways,  whereby  salaries  of 
engineers  for  services  not  rendered  upon  assessment  pro- 
ceedings in  the  month  co\(  red  by  the  ])ayi-oll  certified,  were 
charged  against  and  paid  out  of  said  fund:  (Specifica- 
tions.) 

Puldic  ini])rovements,  such  as  regulatiug,  lirailiug  and  ])aviug 
highways,  and  constructing  sewers,  are  as  a  rule,  ultimately  pai<l 
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for  by  asseftments  upon  the  property  lienefited.  Prior  to  the  au- 
thorization of  a  proposed  improvement  by  the  board  of  estimate 
and  apportionment,  considerable  engineering  expenses  are  in- 
ctirred  in  making  the  preliminary  stirvey.  The  site  of  the  pro- 
posed improvement  has  to  be  examined  in  detail,  soundings  and 
measurements  have  to  be  made  to  determine  approximately  the 
quantities  of  work  to  be  done  and  to  supply  the  data  for  an  esti- 
mate of  the  probable  cost.  This  preliminary  work  is  performed 
by  the  engineers  for  the  information  of  the  local  board  before 
which  a  petition  for  the  proposed  improvement  is  pending,  and 
for  the  preparation  of  the  proposals  upon  which  bids  are  finally 
invited.  To  pay  for  this  preliminary  survey  work,  which,  in  a 
new  and  developing  district  like  the  Bronx,  is  extensive,  the 
borough  has  an  annual  appropriation  varying  from  $30,000  to 
$43,000.  The  salaries  of  engineers  engaged  on  preliminary  sur- 
veys should,  theoretically  at  least,  be  charged  to  this  appropria- 
tion, and  it  is  in  fact  tised  for  that  purpose  as  far  as  it  will  go. 

After  the  proposed  impnivcnKnt  ha>  been  authorized  by  the 
Board  of  Estimate  and  A]»iiortionment,  the  "  assessment  proceed- 
ing," which  is  merely  another  name  for  an  unauthorized  contract, 
the  expense  of  which  is  ultimately  to  be  i)aid  by  assessment,  may 
be  deemed  to  have  begun,  and  all  the  time  of  engineers  spe^nt  on 
that  job  thereafter  is  directly  charged  to  it  on  the  official  Icdgens 
of  the  borough  and  in  a  Itook  entitled  the  "Monthly  Time  Ac- 
count." It  has  long  been  the  practice  also  to  endeavor  to  charge 
every  assessment  proceeding  Avith  the  time  of  the  engineers  spent 
in  making  the  preliminary  surveys  for  the  improvement  which 
is  the  subject  of  the  proceeding.  Records  are  kept  in  the  engi- 
neering bureaits  of  the  borough  of  the  time  spent  by  engineers 
both  on  the  preliminary  survey  work  as  well  as  duiing  the  per- 
formance of  the  contract.  The  engineers  engaged  on  preliminary 
surve^y  Avork,  however,  may  be  Avorking  on  a  great  many  different 
proposed  improvements  ai;d  in  many  different  ])laces.  The  same 
field  ]iarty  may  perform  some  of  this  preliminary  work  in  a  con- 
siderable mimber  of  localities  em  the  same  day.  In  order,  there- 
fore, to  charge  the  expense  of  this  preliminary  work  to  the  nti- 
merous  assessment  proceedings  to  which  it  may  ultimately  relate, 
the  time  of  the  engineers  spent  on  preliminary  work  must  be  dis- 
tributed so  that  each  proceeding  ultimately  instituted  will  be 
charged  Avith  approximately  its  pro])er  proportion. 

Ap]^arently  this  has  beem  found  to  be  a  A'ery  difficult  matter 
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bv  the  engiueers.  The  method  adopted  by  them  is  very  compli- 
cated, but  ail  attempt  at  exphiiiatioii  follows: 

From  the  original  time  returns  made  by  the  diU'erent  field  par- 
ties, clerks  in  the  office  of  the  bureau  of  highways  prepared  a 
monthly  time  account  which  purported  to  show  upon  what  par- 
ticular work  (always  an  assessment  proceeding)  each  engineer  on 
the  payroll  of  the  bureau  had  been  engaged  during  the  month, 
stating  the  job  and  the  number  of  days  occupied.  The  time  ac- 
tually spent  by  each  engineer  on  a  particular  job  actually  in 
course  of  performance  was  accurately  stated  in  this  time  account 
in  black  ink.  This  statement  of  time,  however,  obviously  woula 
not  include  preliminary  survey  Avork  performed  in  preparation 
for  such  contracts  months  and,  perhaps,  two  of  three  years  pre- 
viously. 

In  order  to  include  this  •'  back  time,"'  as  it  was  called,  it  was 
the  practice  of  the  bureau  of  highways  to  increase  the  actual  time 
spent  by  engineers  on  assessment  proceedings  during  the  month 
by  a  number  of  days,  in  order  to  cover  a  part  of  the  engineering 
expenses  of  the  preliminary  survey  work,  and  to  continue  this 
increase  from  month  to  month  during  the  entire  performance  of 
the  contract,  so  that  on  completion  it  would  be  charged  with  its 
fidl  share  of  the  preliminary  expenses.  The  time  of  engineers 
spent  on  each  proceeding  during  the  month,  as  increased  by  addi- 
tion for  preliminary  survey  work,  was  indicated  for  each  engineer 
on  the  monthly  time  account  by  a  series  of  figures  usually  in 
red  ink.  There  was  nothing  to  indicate  how  much  time  had  been 
added  for  j^reliminary  survey  work,  except  by  a  comparison  be- 
tween the  red  and  black  figures.  These  red  ink  figures  repre- 
sented the  time  with  which  engineers  were  credited  in  the  pay- 
roll. As  all  the  engineers  actually  engaged  on  assessment  pro- 
ceedings ( i.  e.  actual  contracts)  during  the  month,  would  neces- 
sarily and  properly  be  credited  in  the  payroll  with  the  time  spent 
on  such  proceedings,  and  as  each  engineer  could  not  be  credited 
with  more  than  30  or  31  days,  as  the  cas?  might  l)e,  in  any  month, 
the  additional  time  for  preliminary  survey  work  could  as  a  rule 
be  included  only  by  adding  the  names  and  time  of  engineers  who 
had  not  been  actually  engaged  during  that  month  u})on  assessment 
proceedings.  This-was  accomplished  by  adding  to  the  payroll,  in 
addition  to  the  names  and  time  of  engineers  actually  engaged  on 
contracts  which  were  or  would  eventually  be  the  subject  of  au- 
thorized assessment  proceedings,  the  names  of  other  engineers 
enffajrrd   during  that   month   on  preliminary  survey  work  only. 
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This  latter  class  of  engineers  would  be  credited  in  the  payroll 
with  such  a  number  of  days  as  the  clerk  who  made  up  the  monthly 
time  account  deemed  sufficient  to  include  the  proportion  of  '  back 
time  ■'  which  he  wished  to  charge  to  the  particular  job  in  that 
particular  month.  This  states,  perhaps,  the  simplest  variety  of 
the  method  adopted  to  charge  up  this  preliminary  survey  ex- 
pense; but  the  method  varied,  and  the  variations  were  entirely 
too  complicated  for  me  to  imderstand,  and  I  won't  attempt  to 
-tate  them  here.  The  result  which  the  engineers  sought  to  obtain 
is  sufficiently  obvious.  So  far  as  in  the  monthly  payrolls  the  time 
of  engineers  engaged  on  preliminary  survey  work  was  entered  as 
if  they  had  been  engaged  in  regular  assessment  proceedings,  and 
was  thus  paid  for  out  of  the  "  street  improvement  fund  "  instead 
of  out  <;)f  the  appropriation  for  preliminary  surveys,  the  latter 
approju-iation  was  obviously  relieved,  and  in  this  manner  more 
preliminary  sun-ey  work  could  be  done  in  the  course  of  a  year 
than  the  budgetary  appropriation  for  that  specific  puri>ose  would 
have  jxrmitted. 

The  payrolls  certified  to  the  comptroller  contain  the  names  of 
the  engineers,  the  amount  of  their  annual  salaries,  and  the  number 
of  days  during  the  month  upon  which  each  engineer  performed 
sendees,  but  the  i)ayroll  proper  contains  no  indication  of  the  par- 
ticular job  upon  which  each  engineer  was  employed.  A  type- 
written schedule,  however,  accompanied  the  payroll,  which  pur- 
ported to  indicate  all  the  contracts  fo-r  public  improvements  upon 
which  engineering  work  had  been  done  during  that  month  by  the 
engineers  named  in  the  payroll,  with  the  amount  charged  to  each 
jol).  These  schedules,  so  far  as  exhibited  to  me,  deal  only  with 
that  part  of  the  payroll  charged  against  the  street  improvement 
fund  and  two  or  three  other  appropriations,  exclusive  of  the  ap- 
in-ojiriation  for  ])reliminary  surveys.  The  last  sheet  of  the  payroll 
contains  a  summary  of  the  several  appropriations  from  which  the 
total  amount  of  the  payroll  was  payable.  The  typewritten  sched- 
ules, which  may  be  called  distribution  sheets,  do  not  contain  any 
itemi;^ed  statement  of  that  part  of  the  payroll  which  is  stated  in 
the  summary  to  be  chargeable  to  the  appropriation  for  preliminary 
surveys.  The  gross  amount  of  these  payrolls  was  certified  to  the 
board  of  assessors,  entered  in  the  assessment  list,  and  eventually 
collected  from  the  property  assessed  for  the  various  public  im- 
provements in  the  borough.  The  greater  part  of  the  engineering 
expenses  represented  by  these  payrolls  was  charged  against  the 
street  improvement  fund  which  is,  in  a  certain  sense,  a  permanent 


fund,  coutainiiig  all  the  collections  of  assessments  for  benefit. 
Under  the  system  described,  the  charge  against  this  fund  includes 
a  considerable  amount  of  contemporaneous  preliminary  survey 
work,  which  has  been  added  to  the  contracts,  or  assessment  pro- 
ceedings, so  called,  enumerated  in  the  distribution  sheet,  on  the 
theory  that  it  would  about  equal  the  preliminary  work  actually 
perf<»rnK(l  ])y  engineers  in  preparation  for  these  contracts,  at 
some  more  or  less  remote  period  in  the  past.  The  payrolls  usually 
show  that  only  a  comparatively  small  portion  of  the  monthly 
salaries  of  the  engineers  is  charged  directly  to  the  budgietary  ap- 
propriation for  preliminary  surveys,  but  still  enough  to  exhaust 
it  annually. 

The  monthly  time  account  in  the  case  of  each  contract  contains 
also  an  entry  which  indicates  a  percentage  —  ustially  five  per  cent. 
—  of  the  total  estimated  cost  of  the  particular  contract.  This 
gross  sum  is  ])laced  at  the  head  of  the  column,  at  the  right  hand 
side  of  each  page,  and  it  was  the  custom  of  the  clerks  who  kept 
this  time  account  to  enter  up  against  the  assessment  proceeding 
charges  for  salaries  of  engineers  to  the  aninunt  of  this  ])crcentage 
of  the  total  cost.  Each  month  the  amount  charged  to  the  proceed- 
ing W(Uild  be  deducted  from  this  percentage,  and  the  remainder 
carried  forward  as  an  available  l>alance,  and,  api)arently.  in  im 
case  considered  during  the  hearings,  was  the  engineering  time, 
charged  up  against  any  particular  ei>ntract  or  assessment  proceed- 
ing, allowed  to  exceed  this  arbitrary  percentage. 

The  engineers  say  that  all  they  desired  to  accomplish,  l)y  thus 
arbitrarily  increasing  the  time  of  engineers  engaged  during  actnal 
performance  of  contracts,  was  to  charge  against  each  particular 
contract  what,  roughly  estimated,  would  be  its  share  of  the  prelim- 
inary survey  expenses,  so  thnt  the  city  might  l)e  reimbursed  for 
that  expenditure. 

If,  in  carrying  out  this  system,  the  enginetrs  had  made  a  carefnl, 
though  approximate,  estimate  of  the  <hare  of  preliminary  survey 
time  which  each  assessment  proceeding  subsequently  authorizt'd 
should  bear,  and  had  by  only  that  amount  increaseil  the  time  stated 
to  have  been  spent  by  engineers  during  the  performance  of  the  con- 
tract, the  method  adopted  would  even  then  have  been  awkward, 
mysterious  and  unnecessary.  The  ewidence  shows,  however,  that 
substantially  no  effort  was  made  to  determine  what  share  of  the 
expense  of  preliminary  -nrveys  any  ])artienlar  proceeding  should 
be  charged  with.  An  arbitrary  percentage  of  estimated  total  cost 
of  the   work   was   taken,    and   engineering   time  was   charged   up 
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against  the  contract  to  the  amount  of  that  percentage,  and  the 
method  of  carrying  this  out  involved  continual  misstatements  in 
the  official  payrolls.  Engineers  were  represented  as  having  heen 
occupied  on  authorized  contracts  or  assessment  proceedings,  when 
in  truth  the  time  credited  to  them  had,  in  whole  or  in  part,  been 
spent  on  preliminar}^  surveys  upon  wholly  unrelated  improA'ements, 
In  many  instances  the  engineers'  time  charged  against  a  particular 
contract  Avas  in  excess  of  the  time  spent  by  engineers  on  the  con- 
tract during  actual  performance  as  increased  by  such  period  as 
could  properly  have  been  charged  against  it  for  preliminary  sur- 
vey work. 

Aj^parently  the  system  of  estimating  the  amount  of  engineering 
expenses  to  be  charged  to  a  particular  proceeding,  by  assuming  an 
arbitrary  percentage  of  the  total  cost,  has  prevailed  for  many 
years.  Under  city  ordinance  (Revised  Ordinances  of  1881,  sec: 
121)  certain  fees  are  established  for  city  surveyors  who  might  be 
employed  by  the  municipality  for  work  of  this  sort.  The  difficulty 
of  ai)})ortioning  the  time  of  these  surveyors  accurately  to  each  par- 
ticular ])roceeding  to  which  their  preliminary  wi>rk  might  relate, 
led  to  the  assumption  of  an  arbitrary  percentage  in  each  case. 
This  method  was  §ustain< d  \)\  the  Court  of  Appeals  in  the  Matter 
of  the  Petition  of  Lowden,  89  X.  Y.  548,  and  other  cases  therein 
referred  to.  ]Mr.  S.  C.  Thompson,  the  engineer  in  charge  of  the 
bureau  of  highways  in  the  borough  of  the  Bronx,  testified  before 
the  Commissioners  of  Acct>unts,  during  their  })reliminarv  investi- 
gation, that  substantially  the  same  system  had  been  continued  in 
the  borough  of  the  Bronx,  and  that  the  ]iercentage  of  estimated 
cost  shcnvn  on  the  monthly  time  account,  and  which  determined  th© 
total  amount  nf  (iigineering  expenses  charged  to  any  particular 
proceeding,  was  assumed  to  be  a  sum  equivalent  to  that  which 
under  the  nr<linanc(  s  wnuld  have  been  i)ayable  to  city  surveyors, 
as  fees,  had  the  preliminary  work  still  been  done  by  city  sunxyors 
insteael  of  l)y  assistant  engineers  at  an  annual  salary.  This  was 
accom])lish(d  liy  the  methoels  I  have  aTtemjited  to  describe. 

The  result  of  this  system,  of  course,  after  it  had  been  going  on 
for  a  number  of  years,  was  to  make  the  budgetary  appropriation 
for  ])relimiiiarv  survey  work  go  much  further  than  it  otherwise 
would.  If  in  any  year  the  borough  president  could  o'btain  payment 
for  a  ])ortion  of  the  engineers  engaged  in  preliminary  survey  work 
from  the  ""'street  imj)rovement  fund,"  by  certifying  to  the  comp- 
troller that  such  engineers  had  actually  been  engaged  upon  pending 
contracts  and  so  were  payable  out  of  that  funel,  his  budgetary  ap- 
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propriation  Avould  be  relieved  to  that  extent,  and  he  would  have 
so  much  more  money  to  expend  for  the  purposes  for  which  the  ap- 
propriation had  been  made. 

The  j^etitioners  claim  that  this  whole  system  was  a  scheme  on 
the  part  of  the  borough  officials  to  relieve  the  budgetary  appropria- 
tion for  preliminary  surveys  and  enable  the  borough  president  to 
employ  more  engineers.  They  state  the  point  in  their  brief  as 
follows : 

The  explanation  of  the  whole  system  of  false  time  entries 
here  disclosed  is  to  be  found  in  the  fact  that  the  fund  relieved 
by  the  improper  charge  to  assessment  proceedings  has  been 
a  budgetary  appropriation  fund.  This  fimd  was  available 
to  the  borough  president  for  the  payment  of  salaries  to  engi- 
neers up  to  the  amount  voted  him  in  that  fund  by  the  Board 
of  Estimate.  In  so  far  as  the  fund  might  be  stretched  or 
increased  its  usefulness  as  a  means  of  em])loying  more  subor- 
dinates became  greater.  Exactly  in  proportion  to  the  amount 
of  money  charged  to  assessment  proceedings  and,  therefore, 
paid  out  of  the  assessment  bond  fund  for  work  done  upon 
proceedings  whose  expenses  should  have  been  defrayed  out 
of  the  preliminary  survey  fund,  this  fund  M^as  to  all  intents 
and  purposes  increased  for  the  uses  of  the  borough  president. 
"  *  "  To  understand  how  the  borough  president  has  been 
able  to  save  funds  in  his  preliminary  survey  account  by 
means  of  these  false  charges  to  assessment  proceedings,  it 
must  be  recollected  that  the  truth  is  that  he  has  charged  to 
par-ticular  proceedings  more  than  the  combined  cost  of  pre- 
liminary survey  work  and  work  after  authorization  by  the 
Board  of  Estimate  and  Apportionment.  The  difference  repre- 
sents the  saving  to  the  preliminary  survey  fund. 

The  engineers  who  testified  before  me  disclaim  any  such  pur- 
pose, and  state  that  it  never  entered  into  their  heads.  They  simply 
followed  a  long  established  system  which  seemed  to  them  adequate 
to  obtain  for  the  city  in  the  collection  of  assessments  reimburse- 
ment of  expenditures  on  preliminary  surveys 

It  is  not  claimed  that  any  engineer  was  paid  for  services  not 
rendered  to  the  city,  or  that  the  municipality  was  in  any  way 
defrauded.  It  is  claimed  that  in  some  a?Bessment  proceedings 
the  amount  of  eiigineering  expenses  charged  was  greater  than  had 
actually  been  incurred,  and  in  other  similar  proceedings,  less. 

The  respondent  himself  disclaimed  any  knowledge  of  the  matter, 
and  while  it  is  shown  that   a  partic-ular  episode  connected  with 
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this  method  of  keeping  the  engineers'  time  accounts  had  been  made 
the  subject  of  public  criticism  in  1902,  there  is  no  evidence,  from 
which  I  would  be  authorized  to  find  that  the  borough  president 
had  actual  knowledge  of.  the  method  in  which  these  accounts  were 
kept.  This  lack  of  knowledge,  however,  does  not  necessarily 
relieve  him  from  responsibility. 

I  am  unable  to  see  any  reason  why  the  engineers  should  not  be 
paid  for  their  preliminary  survey  time  out  of  the  special  appro- 
priatirin  for  that  specific  purpose;  or  why,  when  a  particular  con- 
tract had  been-  performed,  the  total  amount  paid  for  preliminary 
survey  work  on  that  contract,  estimated  with  approximate  accu- 
racy, should  not  l)e  certified  as  such  to  the  comptroller  or  Board 
(tf  Assessors,  as  the  law  requires,  and  so  assessed  upon  the  pro]v 
erty  from  which  the  expenses  of  the  particular  improvement  are 
collected.  The  engineer  in  charge  of  the  bureau  of  highways 
could  give  no  reason  why  this  should  not  be  done  except  that,  if 
a  considerable  part  of  the  expenses  of  the  preliminary  surveys 
were  not  charged,  under  the  system  hereinbefore  described,  to  con- 
tracts actually  in  course  of  performance,  and  -s.'ith  which  the  con- 
temporaneous preliminary  surveys  necessarilv  had  no  connection 
whatever,  the  amount  of  the  budgetary  appropriation  for  ])re- 
liminary  surveys  would  have  to  be  considerably  increased.  This 
may  l)e  true,  but  if  on  proper  representations  of  the  amount  of 
Avork  to  be  done  the  Board  of  Estimate  should  not  see  fit  to  increase 
the  budgetary  appropriation  for  these  purposes,  the  borough  presi- 
dent certainly  would  not  be  justified  in  increasing  it  himself  by 
an  elaborate  system  of  inaccurate  time  records,  which,  when  the 
inevitable  investigator  comes  along,  will  subject  him  to  charges 
of  falsification  of  his  books  and  violations  of  the  Penal  Code.  The 
whole  system  of  keeping  these  accounts  is  needlessly  mysterious 
and  complicated. 

It  has  been  earnestly  pressed  upon  me  by  the  petitioners  that 
this  charge  is  serious  because  the  respondent  necessarily  made  a 
false  certificate  on  every  engineer's  payroll  certified  by  him  to 
the  comptroller,  in  which  time  was  credited  to  engineers  who  had 
not  in  fact  worked  Upon  any  of  the  proceedings  described  in  the 
typewritteii  distribution  sheet  which  always  ac^'ompanied  the 
monthly  pa_\Tol]s.      This  certificate  is  in  the  following  form: 

I  hereby  certify  that  1  have  examined  the  above  ])ayroll 
and  find  the  same  to  be  correct,  and  that  the  persons  for  whom 
the  time  is  returned  therein  did  faithfully  perform  the  duties 
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required  of  them,  and  have  been  employed  solely  in  the  per- 
formance of  the  appropriate  duties  of  the  positions  and  em- 
])loynients  indicated  during  the  full  time  specified,  and  have 
not  been  assigned  to  perform  dutii  s  apj)ertaining  to  anv  other 
title. 

This  certificate  is  signed  bv  the  chief  engineer,  the  commis- 
sioner of  public  works  and  the  engineer  in  charge  of  the  bureau  of 
highways.  It  is  fVilluwcd  by  The  fnllowing  crtiticatcs  signed  by 
the  borough  pre>idcnt : 

I  hereby  certify  that  the  persons  named  in  the  above  ])ay- 
roll  were  duly  appointed  by  me;  that  the  salaries  and  wages 
therein  stated  are  just  and  reasonable,  and  that  I  have  desig- 
nated and  approved  the  same ;  that  the  services  specified  in 
said  payroll  have,  according  to  the  certificates  of  the  officers 
of  this  department  duly  appointed  to  supervise  the  same,  and 
as  I  verily  believe,  been  actually  performed  for  the  whole 
time  as  therein  specified,  fVtr  and  in  behalf  of  the  City  of 
Xew  York,  fVu-  the  ])urpose  s])ecificMl ;  and  that  each  of  the 
persons  whose  names  appear  in  this  payroll  has  produced 
satisfactory  evidence  that  he  is  a  citizen  of  the  United  States, 
and  that  all  civil  service  regulations  applicable  to  the  persons 
and  positions  named  therein  have  l)een  duly  complied  with  in 
accordance  with  th^  declaration  above  certified  to  by  the  offi- 
cial in  charge  of  said  bureau,  and  that  the  payment  of  the 
amount  of  said  i:)ayroll  will  not  exceed  the  unexpended  bal- 
ance of  the  amount  duly  appropriated  by  law  for  said  ])iir- 
pose. 

It  is  not  denifd  that  the  engineers  named  in  the  payrnll  had 
actually  worked  somewhere  the  number  of  days  stated,  and  were 
entitled  to  be  paid.  The  criticism  is  sim]dy  that  a  number  of 
them  had  not  worked  at  all,  or,  at  least,  had  not  worked  for  the 
whole  time  with  which  they  were  credited,  on  any  of  the  contract 
proceedings  described  in  the  distribution  sheet  which  accompanied 
the  payroll,  but  had  spent  all  or  a  part  of  their  time  during  the 
month  upon  preliminary  suiToy  work  which  was  not  referred  to 
in  the  distribution  sheet.  I  think  that  the  distribution  sheet  was 
a  representation  that  all  the  services  enumerated  in  the  payroll  a? 
chargeable  against  the  "  street  improvement  fund  '*  and  otlier 
funds,  except  the  in'eliminary  survey  fund,  had  actually  been  jier- 
formcd  upon  the  proceedings  enumerated,  whereas,  in  truth,  some 


portion  of  the  services  had  not  been  performed  on  those  proceed- 
ings, but  npon  contemporaneons  j^reliminarj  survey  work.  To 
that  extent  the  certificates  were  decidedly  misleading. 

CHARGE    VIII. 

He,  in  the  year  1U07,  j)rocured  the  issue  by  the  fiscal  au- 
thorities of  revenue  bonds  to  the  amount  of  $70,000,  by  rep- 
resenting that  important  and  connecting  thoroughfares  re- 
quired paving  at  the  city's  expense;  and  used  no  part  of  the 
fund  so- obtained  to  pave  important  or  connecting  thorough- 
fares, but  did  use  a  large  part  of  said  fund  to  pave  unimport- 
ant and  little-traveled  side  streets,  to  wit  (specifications).: 

The  borough  president  receives  annually  in  his  l)ndget  an  ap- 
propriation for  maintenance  of  highways,  out  of  which  he  pays 
his  maintenance  force  and  purchases  his  supplies  for  repairs,  such 
as  gTavel,  stone,  screenings,  tools,  etc.  If,  during  the  year  he  de- 
sires additional  funds  for  this  class  of  work,  he  can  procure  them 
only  through  the  issue  of  special  revenue  bonds,  which  must  be 
authorized  by  a  vote  of  the  Board  of  Aldermen  and  also  of  the 
Board  of  Estimate,  on  a|)])lieati<in  by  the  borough  president. 

On  April  19,  1907,  the  respondent  addressed  to  the  president  of 
the  Board  of  Aldermen  the  following  letter : 

"  Office  of  the  President  of  the  BoRoroii  of  the  Beoxx, 
"  Municipal   Building',    Crotona    Park, 

April  9,  1908. 

"  Hon.  Patrick  F.  ^IcGowan,  President,  Board  of  Aldermen: 

"Dear  sir. —  I  hereby  request  the  issue  by  the  Board  of 
Aldermen  of  Special  Revenue  Bonds  in  the  amount  of 
$140,000,  for  the  purchase  by  contract  of  broken  stone  and 
screenings,  and  for  the  labor  of  laying  the  same  on  the  streets 
in  the  borough  of  the  Bronx.  This  money  is  required  for 
the  purpose  of  macadamizing  certain  outlying  connecting 
thoroughfares  in  the  borough  of  the  Bronx,  that  are  not  dirt 
thoroughfares,  which  require,  owing  to  the  topography  of  this 
section,  considerable  exi^ense  to  keep  in  repair. 

"'  These  streets,  roads,  highways  or  outlying  thoroughfares 
arc  not  as  yet  in  a  position  to  be  permanently  improved,  and 
it  will  be  a  long  period  before  they  are.  A  great  majority  have 
not  as  yet  any  subsurface  improvements,  such  as  sewers,  water 
mains,  gas  mains,  etc.;  in  fact,  many  of  them  have  but  few 
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residences,  but  as  thev  connect  the  main  thoroughfares  it 
makes  it  essential  and  necessary  to  have  a  good  substantial 
road,  and  that  it  be  kept  in  good  condition,  and  as  a  macadam 
road  is  better  than  a  dirt  road,  and  the  labor  expense  of  main- 
tenance much  less,  I  think  it  would  be  to  the  best  interests  of 
the  city  and  in  the  interest  of  economy  that  these  thorough- 
fares be  put  in  shape  by  laying  a  macadam  strip  — ■  then  they 
will  not  need  absolutely  continuous  attendance,  which  means 
gieater  labor  expense  than  if  they  were  macadamized,  as  is 
the  desire  under  this  request. 

•■  It  is  intended  to  place  a  depth  of  abr)ut  seven  inches  of 
-toue.  which  will  allow  five  square  yards  of  macadam  to  one 
culuc  yard  of  In-oken  stone  and  screenings,  and  figure  that 
4().(>0<)  cul)ic  yards  of  liroken  stone  and  screenings  are  neces- 
sary and  can  lie  advantageously  and  economically  used  during 
tL(   -j)ring  and  sunmier  of  this  year. 

■■  The  c 'St  of  the  material  would  be  about  $2.25  per  cubic 
yard,  and  if  laid  seven  inches  thick  it  would  make  the  cost  of 
the  material  per  square  yard  4.")  cent-.  The  laltor  will  co?'^  at 
the  rate  of  25  cents  per  square  y^rd. 

■■  The  40,000  cubic  yards  of  broken  st.)ne  and  sereenings 
would  give  us  a  macadam  surface  of  200,000  square  yards. 
"  Respectfullv, 
;  "  LOUIS  F.  ITAFFEX. 

"  Prrsirhnit  of  ihe  Borouf/li  of  the  Bronx." 

On  Aiiril  10.  1!H)7.  a  siiiiilar  letter  was  sent  t)  the  secretary  of 
the  Board  of  Estimate  and  Apportionment. 

On  or  about  Ajn-il  1'^,  10()7,  ^fartin  Geizler,  suj:)evintendent  of 
highway-  in  the  l)nrough  of  the  l>r:)i.'x.  addressed  to  the  chief  engi- 
neer the  following  communioation: 
Mr.  Tdsiati  a.  Bri«<}s,  Chief  Enr/incfr: 

Dear  Sir. —  In   accordance  with  your  instructicns  I   have  ])re-. 
pared  a  list  of  certain  main  earth  thoroughfares  in  this  Borough, 
which  have  been  in  use  for  a  great  manv  rears,  and  v.-hich  shr)uld 
]>e  macadamized  through  the  center  a  width  of  about  20  feet.     The 
streets  are  as  follows: 

East  of  flic  Bronx  Bivcr.  Feet. 
Boston  road,  from  William-Abridge  road  to  \n\x^\  line  of 

Pelham 15,000 

Kingsbridge  road,  from  232d  street  to  city  line 5,500 

Fisher'-  lane,  from  Boston  road  to  White  Plains  road.  .  .  1.500 
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Feet. 

rifth  avenue,  from  Boston  road  to  city  line 2,750 

Briggs  avenue,  from  Boston  road  to  White  Plains  road .  .  4,250 

Catherine  street,  from  238d  street  to  city,  line 5,500 

Pulton  street,  from  230th  street  to  city  line 4,500 

]\fatilda  street,  from  234th  street  to  city  line 4,500 

Ocean  avenue,  from  Ft.  Schuyler  road  to  East  river.  ...  3,250 
Olasson's  Point  road,  from  Westchester  avenue  to  West 

Farms  road 3,000 

Barker  avenue,  from  Morris  street  to  Duueomb  avenue.  .  4,250 

Beeil's  ^rill  lane,  from  Bostmi  road  to  Salt  meadows.  .  .  3,500 

Tilden  avenue,  from  Briggs  avenue  to  Corsa  lane 2,250 

Fifth  avenue,  from  Briggs  avenue  to  223d  street  (0th)  .  .  3,250 
l"nion]:)ort  road,  from  ^forri-;  Park  avenu(^  to  Bronxdalo 

avenue 2,500 

Dinieomb  avenue,  from  Broi'x  Park  to  Elliott  avenue.  .  .  2,500 

T)( milt  avenue,  from  Harlem  railroad  to  city  line 2.250 

and   others  not    mentioi  ed  to  he  taken   up   in   oi'der  of  the  ii'   im- 

jiortance. 

Wrst  (if  fhf   Bronx  Rircr.  Feet. 

AVoodlawn  road,  from  Jerome  avenue  to  railroad  bridge.  (i,3()0 

T)ecatur    avenue,    from    Kingslnidge    road    to    Soutlun-n 

bou](  vard 2,880 

Perot  street,  from  Sedgwick  avcnu?  to  I>oston  avemic.  .  .  320 

Ft.   Tndejiendence  stre<'t,  from   Sec'gwick  avenue  to  Al- 
bany I'uad  (  lii.th  -;ide<  ) 4,720 

]\fosliolu  ])arkway.  iioi'th.  from  Weltster  avenue  to  Perry 

avenue 9(U1 

Bainbridge  avenue,    t'r 'iii    K ingsbi-idge  road  to   ^^osholu 

])arkway 4,880 

Briggs  avenue,  fi'om  Kingsbridgv  I'oad  tn  Mo-holu  |)ark- 

way 4.880 

jMosholu  ])arkway,  south,  from  Webster  avenue  to  Jeronie 

avenue 4,0(»0 

linear  feet    00,250 

and  others  not  mentioiud  to  be  taken  in  order  of  their  importance. 
The  streets  above  mentioned  amount  to  about  18  miles. 

Bespectfullv, 
r Signed)  irABTIX  GETSZLEP, 

Siiprniifendenf   of  lIi'gJnra>ijs. 
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Between  April  ISth  and  April  23d^  Mr.  Briggs,  the  chief  engi- 
neer of  the  borough  of  the  Bronx,  appeared  before  the  Board  of 
Aldermen,  and  addressed  its  committee  on  finance  in  support  of 
the  application.  Either  at  that  time,  or  prior  thereto,  the  follow- 
ing paper  was  filed  with  the  conmiittee: 

Lists  of  streets  or  main  thoroughfares  in  the  borough  of 
the  Bronx  which  have  never  been  macadamized,  and  which 
should  have  macadam  strips  of  about  twenty  feet  in  width 
2>laeed  thereon,  so  that  connections  may  be  made  between 
existing  macadam  streets  in  the  borough  of  the  Bronx,  and 
for  which  a  request  has  been  made  for  the  issue  of  special 
revenue  bonds  in  the  amount  of  $140,000.  (Then  follows 
the  list  of  streets  given  in  Mr.  Geizler's  letter  hereinbefoire 
quoted ) . 

The  jxtitioners  claim  that  this  paper  must  necessarily  have 
been  presented  also  to  the  Board  of  Estimate  and  Apportionment 
in  the  regular  course  of  business.  The  defendant  denies  that  it 
ever  Avas  in  fact  presente<l  to  the  latter  board.  The  point  is  rather 
immaterial,  because  it  is  not  denied  that  it  was  filed  with  the 
committee  ^n  finan.ce  of  the  Board  of  Aldermen. 

On  April  2-3,  1907,  the  committer  (in  finaui-e  of  the  Board  of 
Aldermen  made  the  following  report : 

The  Cfimmittee  on  Einance.  to  whom  was  referred  on 
April  2-'!,  1!M)7  ( ^Minutes,  p.  .■)40).  the  annexed  request  of  the 
President  of  the  Borough  of  The  Bronx  for  $140,000  S]iecial 
Tvcvenue  Bonds,  for  repairing  macadam  streets.  Borough  of 
The  Bronx,  respectfully, 

Be  ports: 

Chief  Engineer  Briggs  of  the  Borough  of  The  Bronx 
apjieared  before  the  committee  and  said  that  there  were  a 
great  many  streets  in  the  borough  which  formed  connecting 
links  between  much  traveled  thoroughfares,  but  that  owing 
to  the  jiresent  unbuilt  condition  along  these  streets  it  would 
not  be  ])roper  to  permanently  regulate,  pave  and  flag  them 
so  a.s  to  l)ring  large  assessments  on  the  abutting  property 
owners,  but  that  there  should  be  some  steps  taken  fo  make 
these  streets  usable  for  traflic  between  the  principal  thorough- 
fares of  the  borough.  Most  of  these  thoroughfares  are  in 
the  up])er  ])art  of  the  borough,  and  the  Engineer  submitted 
a  list  of  those   proposed  to  be   improved  Avitli   a  macadam 


strip.  The  Comptroller's  Bureau  of  Investigations  has  also 
rendered  a  report  to  the  committee  on  which  they  recommend 
that  the  sum  of  $70,000  be  allowed  for  this  purpose. 

Your  committee  believes  this  to  be  a  sensible  proposi- 
tion and  therefore  recommends  the  adoption  of  the  annexed 
resolution. 

Eesolved,  That,  in  pursuance  of  the  provisions  of  sub- 
division 8  of  section  188  of  the  amended  Greater  Xew  York 
Charter,  the  Board  of  Estimate  and  Apportionment  be  and 
is  hereby  requested  to  authorize  the  Comptroller  to  issue 
Special  Revenue  Bonds  to  an  amount  not  to  exceed  seventy 
thousand  dollars  ($70,000).  the  proceeds  whereof  to  be  ap- 
plied to  the  purpose  of  macadamizing  certain  ouilylng  con- 
necting thoroughfares  in  the  Borough  of  The  Bronx.  (Pet. 
ex.  178). 

The  Board  of  Ec^timate  concurred,  and  the  borough  president 
received  $70,000  for  the  puqioses  described  in  his  letters. 

Of  the  streets  actually  enumerated  in  the  list  of  streets  pre- 
sented to  the  committee  on  finance,  eleven  were  macadamized, 
namely: 

Barker  avenue. 

Carpent<?r  avenue. 

Two  Hundred  and  Twentieth  street. 

Perot  street. 

Bainbridge  aveinic. 

Briggs  avenue. 

Rand  avenue. 

One  Hundred  and  Xinety-seventh  street. 

Woodlawni  road. 

Strips  of  macadam  were  placed  on  eleven  other  streets  not  enu- 
merated in  the  foregoing  list. 

It  is  claimed  by  the  petitioners  that  most  of  the  streets,  in  mac- 
adamizing which  this  appropriation  was  expended,  were  not  '"  con- 
necting thoroughfares,''  or  connecting  '*  main  thoroughfares,"  or 
"  main  thoroughfares."  as  represented  to  the  board  of  aldermen 
and  the  board  of  estimate  by  the  communications  from  the  borough 
president,  and  in  the  list  filed  with  the  committee  on  finance,  and 
that  they  were  not  streets  in  exceptional  need  of  pavement.  It  is 
conceded  that  the  money  was  expended  in  macadamizing  certain 
streets,  and  that  the  streets  were  thereby  improved.  The  point  of 
the  charge  is  that  this  statement  to  the  board  of  aldermen  and 
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the  board  of  estimate,  that  these  streets  were  '*  connecting  thorouiih- 
fares,"  and  they  connected  '"  main  thoronghfarcs/'  and  were 
'•  main  connecting  thoroughfares,"  was  a  misrepresentation,  de- 
liberately made  for  the  purpose  of  obtaining  the  issue  of  revenue 
bonds,  which  would  otherwise  have  been  refused. 

The  selection  of  the  streets  upon  which  this  money  was  ex- 
pended apj>ears  to  have  been  made  by  an  official  known  as  the 
commissioner  of  public  works.  The  engineers,  and  indeed  the 
respondent  himself,  all  testified,  in  substance,  that  they  considered 
any  street,  which  connected  two  other  streets,  a  '*  connecting 
thoroughfare."  The  commissioner  of  public  w^orks  said  that  in 
selecting  the  street  to  be  macadamized  he  exercised  his  own  judg- 
ment, just  as  he  would  in  selecting  streets  to  be  paved  under  the 
regidar  annual  ap]>ropriation. 

The  petitioners  charge  that  the  majority  of  the  streets  macadam- 
ized with  this  fund  were  selected,  in  some  instances,  perhaps,  to 
favor  interested  parties,  but  in  all  simi)ly  to  make  woi-k  and  ])i-(»- 
^  ide  payment  for  the  maintenance  force. 

!Manv  of  the  streets  improved  by  this  twenty-feet  macadam 
strip  cannot,  by  the  most  liberal  construction,  be  brought  within 
the  obvious  meaning  of  streets  "  connecting  main  thoroughfares," 
or  the  ])hrase  "  main  thoroughfares,"  used  in  the  paper  tiled  with 
the  connnittee  on  finance.  They  are  ''  connecting  thoroughfares  " 
in  the  literal  meaning  of  those  words,  that  is  to  say,  every  open 
street  i-  a  '^  thoroughfare,"  and  these  streets  do  connect  other 
streets  or  thoroughfares.  I  supix)se  borough  officials,  seeking  an 
appropi-iation,  do  not  too  strenuously  resist  a  tendency  to  exag- 
gerate the  importance  of  the  w(u-k  for  which  they  want  the  money. 
This  ])r<  l)ably  is  the  ex])lanation  of  the  rather  exaggerated  terms 
used  in  these  communications.  I  do  net  think,  however,  that  the 
respondent  can  justly  be  charged  with  a  deliberate  misrepresen- 
tation. It  is  conceded  that  the  pavement  was  a  good  thing,  and 
improved  the  streets  upon  which  it  was  put.  The  engineers  say 
that  as  they  obtained  only  half  the  issue  of  bonds  for  which  they 
applied,  they  could  not  take  up  some  of  the  more  important 
streets  enumerated  in  the  list  filed  with  the  committee  on  finance 
—  like  the  Boston  road  —  l)ecause  such  a  street  alone  would 
have  exhausted  half  the  money  they  obtained.  They  deemed  it 
more  satisfactory  to  spread  the  ex]ienditure  over  a  considerable 
number  of  less  important  streets.  The  matter  does  not  impress 
me  as  one  of  gi'eat  im]X)rtance,  or  as  providing  sufficient  basis  for 
a  vehement  charse  of  fraud. 
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CHARGE    IX. 

He  has  wasted  pii1)lic  funds  in  the  maintenance  of  high- 
Avavs : 

(a)  By  employing  an  nnnecessarily  hirge  force  of  men, 
and  in  order  to  provide  work  therefor,  he  has  caused- men  to 
do  work  not  required  by  any  public  necessity,  viz. : 

1.  Resurfacing  roadways  with  native  stone,  whereas  the 
condition  of  such  roadways  and  the  amount  of  traffic  on  them 
did  not  warrant  such  resurfacing  in  the  following  cases : 
(Specifications). 

2.  Resurfacing  St.  Clary's  street,  from  St.  Anne's  avenue 
to  Crimmins  avenue,  with  native  stone,  and  expending  a  large 
amount  of  labor  thereitn,  whereas  a  prcx^eeding  had  already 
been  approved  by  the  board  of  estimate  and  apportionment 
for  paving  such  street  by  assessment  between  the  same  limits. 

3.  Resurfacing  the  Southern  Ixmlevawl,  l)etween  180th 
street  and  Pelham  avenue,  with  native  stcme,  and  expending  a 
large  amount  of  lal)iir  thereon,  whereas  a  jirc^ceeding  had  al- 
ready been  a])pr(tved  by  the  board  of  estimate  and  aj)i)i»rti<m- 
ment  for  ])avirig  such  street  l)v  assessment  between  the  same 
limits. 

4.  Resurfacing  Stel)l>in.s  avenue,  between  Dawson  street 
and  Westchester  avenue,  with  native  stone,  and  expending  a 
large  amount  of  labor  thereon,  whereas  a  proceeding  had 
already  been  initiated  by  resolution  of  the  local  l>oard  for 
leaving  such  street  by  assessment  l>etween  the  same  limits. 

5.  Resurfacing  Robbing  avenue,  between  149th  street  and 
Westchester  avenue,  with  native  stone,  and  expending  a  large 
amount  of  labor  thereon,  whereas  a  proceeding  had  already 
been  approved  by  the  board  of  estimate  and  apportionment 
for  paving  such  street  by  assessment  between  the  same  limits. 

0.  Cleaning,  repairing  and  rounding  up  the  roadways  of 
dirt  streets,  and  expending  in  the  process  a  vast  amount  of 
unnecessary  care  and  attention,  in  the  following  cases : 
(S))ocifieations). 

7.  Crushing  stone  by  hand  where  the  same  could  have  been 
done  for  a  fraction  of  the  cost  by  machinery,  in  the  following 
cases:       (Specifications). 

8.  Causing  men  in  the  care  and  maintenance  of  dirt  roads 
to  ])erfonn  work  by  hand  that  could  as  well  have  been  per- 
formed with  the  aid  of  mechanical  ap]>liances  at  less  cost,  to 
wit:     (Specifications). 
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(b)  By  failing  to  require  adequate  and  proper  service 
from  the  force  employed,  and  particularly  as  follows : 

1.  On  the  dates  as  here  specified,  gangs  of  men,  under  the 
direction  of  the  foremen  -whose  names  are  here  given,  en- 
gaged in  the  class  of  work  as  herein  described,  actually 
worked  only  the  number  of  minutes  as  shown  in  the  column 
so  headtd,  whereas  they  were  reported  as  having  worked  — 
and  they  should  have  worked  —  and  they  were  paid  for  the 
number  of  minutes  shown  in  the  column  headed  "  Time  re- 
parted  working :"     (  Specifications) . 

2.  In  all  of  the  above  instances  the  system  and  methods 
employed  in  prosecuting  the  work  were  improper,  inadequate 
and  unsuited  to  the  conditions,  and  w^ere,  as  well,  productive 
of  lai'ge  waste  of  time  of  the  men  employed. 

CHARGE    X. 

He  has  wasted  public  fund-  in  tlio  niaintcnanec  of  the 
sewer  system  of  the  borough : 

(a)  By  employing  an  unnecessarily  large  force  of  men  to 
perform  the  work  which  w^as  done,  viz. : 

1.  On  August  19,  20,  22,  23,  24,  ami  Oetolx;r  21.  11)07,  an 
assistant  foreman  was  attached  to  a  gang  under  the  direction 
of  Foiciiiaii  ^r.  Engel,  while  cleaning  sewers  and  sewer  basins, 
v.'hereas  the  services  of  such  assistant  foreman  were  unneces- 
sary and  of  no  value. 

2.  On  August  5,  G,  8,  9,  10,  and  0(;tober  22,  1907,  an 
assistant  foreman  was  attached  to  a  gang  under  the  direction 
of  Foreman  B.  Byrne,  while  cleaning  sewer  basins,  whereas 
the  services  of  such  assistant  foreman  were  unnecessary  and 
of  no  value. 

3.  On  September  9,  10,  11,  October  23.  and  Xovember  8, 
1907,  an  assistant  foreman  was  attached  to  a  gang  under  the 
direction  of  Foreman  William  E.  Griflin,  while  cleaning  sew- 
ers and  sewer  basins,  also  repairing  sewers,  whereas  the  ser- 
vices of  such  assistant  foreman  wore  unnecessary  and  of  no 
valne. 

4.  On  October  2"),  19U7,  an  assistant  foreman  and  a  cart 
with  di'iver  were  attached  to  a  gang  under  the  direction  of 
Foreman  Daniel  P.  ^NFurray,  while  repairing  drain,  whereas 
the  services  of  such  assistant  foreman  and  the  driver  of  the 
cart  were  unnecessarv  and  of  no  value. 
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5.  On  October  2(3,  1907,  a  foreman,  an  assistant  foreman 
and  two  drivers  of  carts,  were  attached  to  a  gang  nnder  the 
direction  of  Foreman  Louis  Dongherty  while  repairing  a 
drain,  whereas  the  services  of  such  foreman,  assistant  fore- 
man and  the  two  drivers  of  carts  were  unnecessary  and  of  no 
value. 

6,  On  October  28,  1907,  there  were  two  drivers  of  wagons 
attached  to  a  gang  under  the  direction  of  Foreman  John  J. 
Martin,  while  cleaning  out  a  drain,  whereas  the  services  of 
tsuch  drivers  of  wagons  were  unnecessary  and  of  no  value. 

(  h)  By  failing  to  require  adequate  and  proper  service  from 
the  force  employed,  and  particularly  as  follows: 

1.  On  the  dates  as  here  specified  gangs  of  men,  under  the 
direction  of  the  foremen  whose  names  are  given,  engaged  in 
a  class  (  f  work  as  hereinafter  described,  actually  worked  only 
the  number  of  minutes  as  sho^vn  in  the  column  so  headed, 
whereas  they  were  i*ej)orted  as  having  worked,  and  they  should 
have  worked,  and  they  were  paid  for  the  numlicr  of  minutes 
shoAvai  in  the  Ciilnmn  headed.  "Time  rejwrted  working:" 
(Specifications). 

These  are  the  charges  of  extravagance  in  employing  an  unneces- 
sarily large  force  of  men  in  the  maintenance  of  highways  and  in 
cleaning  and  repairing  sewers,  as  well  as  needless  expenditure  on 
Tinpaved  streets  and  waste  through  using  crude  methods  of  work, 
such  as  crushing  stone  by  hand  and  neglecting  to  use  machinery  in 
making  and  repairing  dirt  roads. 

The  evidence  was  directed  chiefly  to  shomng  that  the  various 
highway  and  sewer  "'  gangs  ''  idled  a  great  part  of  their  time,  and 
that  this  was  largely  caused  by  the  lack  of  useful  work  to  occupy 
the  alleged  gi'ossly  excessive  number  of  laborers  and  foremen  em- 
ployed. 

Four  inspectors  em])l(ived  by  the  commissioners  of  accounts 
were  assigned  on  various  dates  between  August  and  Xovember, 
1907,  to  observe  secretly  the  work  of  a  number  of  the  working 
parties  or  "  gangs  "  of  the  bureau  of  highways  and  of  the  bureau 
of  sewers.  Thereafter,  the  work  of  the  same  "  gangs  "  was  openly 
checked  by  the  same  inspectors,  notice  having  been  given  to  the 
^'  gangs  "  of  the  ])resenee  of  the  inspectors. 

In  the  bureau  of  highways  it  appears  that  there  were  employed 
in  that  year  about  900  laborers,  organized  in  about  thirty-four 
^' gangs,"    each   with   a   foreman    and   deputy   foreman.      Of   this 
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number  it  is  asserted  fourteen  '*  gangs "  -^-cre  watched  secretly 
each  f:r  a  period  of  not  less  than  two  clavs,  and  thereafter  for 
one  dav  openly.  The  saine  method  was  applied  to  the  sewer 
"  gangs/'  of  which  six  gangs,  including  about  sixty-four  labor- 
ers, were  watched.  These  inspectors  were  supplied  with  sheets, 
prof>erly  ruled  for  the  purpose,  and  furnished  with  stop-watches. 
They  were  instructed  wherever  a  man  was  observed  to  idle  time 
to  the  extent  of  five  minutes  or  more  to  charge  him  with  thai 
period,  but  to  take  no  note  of  delays  less  than  five  minutes.  It 
a  member  of  the  gaug  under  observation  stopped  work  to  light 
his  pipe  or  take  a  rest  for  less  than  five  minutes,  no  notation  was 
made  of  that  period  of  delay. 

It  is  claimed  by  the  petitioners  that  the  secrtt  observations 
show  that  there  was  a  waste  of  40  per  cent,  of  the  total  time 
of  the  workirg  ''  gangs  ''  of  both  bureaus  during  which  men  were 
returned  as  having  worked  and  for  which  they  were  paid. 

In  estimating  in  money  the  amount  of  this  waste  from  Janu- 
ary 1.  1002.  to  the  close  of  1907,  the  commissioners  of  accounts 
in  their  olfieial  report    (p.    ITo)   make  the  following  statement: 

From  January  1.  1002,  to  the  close  of  IJlOT,  the  Bor- 
ough Pi-esident  disl)ursed  through  the  j^ayroll  of  the  main- 
tenance force  of  the  Bureau  of  Highways  $3,304,356.83. 
In  view  of  the  testimony  of  all  officials  to  the  effect  that  the 
same  methods  now  employed  have  been  in  use  in  this 
borough  throughout  President  Ilaffen's  administration,  and 
of  the  fact  that  there  was  at  best  a  50  per  cent,  waste  in 
this  payroll  at  the  time  of  our  test,  we  place  the  total  waste 
in  this  single  elivision  of  the  borough  presielent's  office  during 
these  six  years  at  $1,652,17S.41. 

In  their  brief  filed  with  me  (p.  122)  they  say: 

The  waste  which  has  resulted  from  ielleness  and  which 
is  estimated  to  be  40  per  cent,  of  the  time  of  the  force 
employed,  does  not  fully  represent  a  lack  of  efficiency  in 
the  maintenance  bureau.  The  waste  which  is  due  to  inade- 
quate methods  anel  unsuitable  organization  would  undoubt- 
edly increase  this  estimate  to  50  per  cent.  The  total  pay- 
roll of  the  maintenance  "  gangs  "  of  the  Bureau  of  High- 
ways for  the  year  1907  was  over  $500,000.  On  the  basis 
of  the  facts  as  here  shown,  it  is  estimated  that  of  this 
amount  $250,000  was  expended  for  wages  with  no  equiva- 
lent return  in  useful  labor. 
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111  re?])cct  to  wa.-^te  in  the  bureau  of  sewers  the  petitioners  in 
their  official  rejxirt  (p.   180)   say: 

Based  on  our  observations  of  the  work  of  the  sewer 
''  gangs,"  which  show  that  an  average  of  41  per  cent,  of  the 
total  wage  expenditure  wa-  for  time  idled,  we  estimate  that 
the  total  waste  and  cx})ciiditure  due  to  idling  for  the  years 
11102  to  li»0<).  inclusive,  and  forty-five  weeks  of  the  year 
1!)07,  amounted  to  $302,200.92. 

For  the  years  1900  and  1907,  by  the  same  niethoel  of  calcula- 
tion, the  waste  is  estimated  as  amounting  in  money  to  $109,000. 
(See  jietitiontrs'  brief,  p.  136.) 

The  o])]ect  of  the  e)])tn  insi)ection  of  these  '"  gangs  "  was  to  learn 
how  they  would  work  when  they  knew  they  were  uneler  critical 
observation,  and  thus  aiforel  a  basis  of  comparisejii  with  the  results 
obtained  l)y  .-^e-crct  oi»servati(Uis.  It  is  claimed  by  the  petitioners 
that,  while  under  o])eii  observation,  these  ''  gangs  ''  of  laborers 
]ierformed  a  normal  day's  work,  idleness  being  reeluecd  to  an  in- 
eonsid'^rable  aniiiunt. 

It  a])])eared  also,  that  in  the  rece)rds  of  these  bureaus  no  stand- 
ards were  niaintaincd  by  whiidi  the  efficiency  of  the  work  of  the 
labitriug  ])arti(  <  or  "  i^aiigs  "  could  be  measured  or  tested:  that  is 
to  say,  in  the  l)ureau  of  highways  in  respect,  for  example,  to 
granite  bb>ck  jiavcments,  the  expe'rience  of  that  bureau  should 
have  enabled  it  to  have  on  record  the  number  e)f  sejuare  yards 
e>f  granite^  block  ])aveineiit  Avhich  a  working  party  should  relay 
in  a  day.  though  it  is  conceded  that  it  would  have  l)cen  difficult 
to  maintain  any  standards  of  measurement  tor  lalM>r  on  elirt  roads. 
It  is  claimed,  for  example,  by  the  ])etitioiiers,  that  three  '"  gangs  " 
engaged  in  redaying  gTanite  bloedc  ]iavement  were  secretly  eibserved 
by  theii-  insjieetors,  and  that  the  labor  cost  per  square  yard,  meas- 
ured by  the  work  done  by  these  "•  gangs,"  was  $1.10,  $1.38  and 
$4.44,  respectively.  When  openly  watched,  petiti(mers  assert  the 
same  "  gangs  "  reduced  the  cost  to  $0.94,  $0.80  and  $0.91,  re- 
spect ive'ly.  Two  other  "  gangs  "  when  openly  watched  showeel 
a  labor  cost  of  $0.41  and  $0.82  per  square  yard  respectively,  and 
tile  ])etitie>ners  claim  that  the  normal  cost  as  shown  by  their  obser- 
vations, tested  by  that  period  only  during  which  the  "  gangs  " 
under  r)bservation  were  actually  working,  is  between  $0.37  and 
$0.00  ])er  sqtiare  yard. 

In  the  Imreau  of  sewers,  no  record  appears  to  have  been  kept 
of  the  labor  cost  of  cleaning  per  basin.     Had  this  been  done  the 
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office  wo-uld  have  been  provided  with  a  sraiidard  by  which  from 
the  reports  of  work  sent  in  by  the  several  "  gangs,"  their  efficiency 
could  have  been  tested.     The  average  number  of  basins  which  a 
'  gang ''  should  have  cleaned  daily  would  have  been  known. 

The  petitioners  claim  also  that  their  charges  of  excessive  waste 
in  the  expenditure  for  maintenance  of  highways  and  sewers  is 
corroborated  by  the  fact  that  after  the  official  report  of  the  com- 
missioners of  account  in  1908,  a  committee  of  engineers  was  ap- 
jiointed  by  the  board  of  estimate  and  apportionment  to  determine 
the  proper  maintenance  cast  for  the  highways  of  the  several  bor- 
oughs, and  that  as  a  result  of  the  report  of  this  committee  the 
appropriation  for  highway  maintenance  for  the  borough  of  the 
Bronx  was,  against  the  respondent's  protest,  reduced  about 
$225,000  from  the  appropriation  allowed  for  the  same  purpose  in 
the  budget  (d"  1908. 

On  the  part  of  the  respondent,  all  the  foremen  and  some  of  the 
dcpury  fo]-emen  of  the  "  gangs  "  which  had  been  watched  by  the 
])Ctitionci-s*  inspectors  were  called,  and  sharply  denied  the  truth 
id"  the  reports  of  these  inspectors  anel  of  their  testimony  on  the 
Avirne'ss  stand.  They  were  shoAAm  their  time  reports  for  the  days 
dnring  wliich  the  petitioners'  insj^ectors  testified  they  had  ob- 
served these  working  jtarties,  and  swore  that  the  reports  were  true, 
and  testified  sub-tantially  that  there  had  been  no  waste  of  time.  Of 
course,  as  argued  by  the  petitioners,  they  were  very  directly  inte-r- 
e'Ste'd.  If  the  testimony  of  the  petitioners'  inspectors  was  true, 
numerous  reports  sigiieel  by  these  foremen  woulel  have  been  false, 
and  not  o\)]y  in  that  event  would  the  foremen  have  been  guilty  of 
gross  inefficiency,  but  they  might  have  been  liable  to  criminal 
prosecution  fe>r  violation  of  sectiem  672  of  the  Penal  Code.  On 
the  (.'ther  hand,  it  is  argued  by  the  petitioners,  that  their  own 
witnesses  are  wholly  disinterested.  Theoretically,  they  are. 
Practically.  howe\er,  from  my  observation  of  the  witnesses  when 
they  testified,  I  am  not  so  certain  about  their  disinterestedness. 

In  the  bureau  of  sewers  the  work  obseiwed  by  the  petitioners' 
inspectftrs  c  )nsisted  of  cleaning  sewers  anel  sewer  basins.  The 
accnmnlated  water  and  muck  was  removed  in  buckets.  It  was 
practicable,  tberefore,  to  obtain  a  satisfactory  standard  by  which 
to  determine  the  amount  of  work  done.  The  bucketful  was  selected 
as  the  unit  e>f  measurement,  anel  a  count  was  kept  by  the  in- 
spectors, while  watching  the  '"'  gangs  "  at  work,  of  the  number  of 
buckets   of  material   hanelled  dailv  bv  each  ^ang.      Besieles   the 
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inspectors  sent  out  by  the  petitioners  to  observe  the  work  of  the 
laborers  on  highways  and  sewers,  Mr.  Benjamin  F.  Welton,  an 
assistant  engineer  in  the  office  of  the  commissioners  of  accounts, 
also  at  times  made  observations  of  the  laborers.  He  also  made 
the  computations  of  the  amount  in  money  wasted  by  the  alleged 
idleness  of  these  laborers. 

As  the  result  of  their  investigation,  and  of  Mr.  Welton's  com- 
putations, the  jjetitioners  claim  that  the  average  labor  cost  of 
cleaning  a  sewer  basin  in  the  borough  of  the  Bronx  by  the 
''  gangs "  under  observation  was,  while  the  observations  were 
secret,  $5.20  per  basin;  and  when  the  "gangs"  were  openly  in- 
spected, $4.60;  and  the  labor  cost  of  removing  the  materials  per 
cubic  yard  was  under  secret  observation  $3.11;  and  open,  $2.01. 
On  the  basis  of  the  time  during  which  the  '"  gangs  "  under  observa- 
tion actually  worked  on  the  days  when  they  were  inspected  (re- 
ferred to  as  "cost  of  useful  work"),  the  labor  cost  of  cleaning 
sewer  basins  and  sewers  was  substantially  the  same  on  the  days  of 
secret  observation  and  on  those  when  the  inspection  was  open. 
On  the  testimony  of  !Mr.  Welton  a  comparison  is  made  between 
the  cost  of  cleanng  sewer  basins  in  the  Bronx  and  in  Brooklyn. 
This  testimony  is  that  the  cost  of  cleaning  a  basin  in  Brooklyn 
was  about  $1.63  against  a  similar  cost  in  the  Bronx  of  $5.20,  and 
the  cost  per  cubic  yard  of  removing  the  material,  which  appar- 
ently gives  more  definite  measure  of  comparison,  was  in  Brooklyn 
from  $1.00  to  $1,25;  and  in  the  Bronx,  $3.11.  In  Brooklyn,  it 
is  claime<l  on  the  strength  of  ^Ir.  Welton's  testimony,  a  "  gang  " 
consisting  of  four  laborers,  six  carts,  and  one  foreman,  cleans 
twenty-four  sewor  basins  daily  —  an  average  of  six  basins  to  each 
laborer ;  while  in  the  Bronx  a  "  gang  "  consisting  of  three  lalx»rers, 
two  carts,  one  foreman,  and  one  assistant  foreman,  cleans  on  the 
average  only  three  liasins  daily.  The  petitioners  claim  that  the 
difference  between  the  amount  of  work  done  by  some  of  these 
sewer  "  gangs  "  daily,  when  secretly  observed  and  when  under 
open  inspection,  was  enormous.  One  "gang"  (Engel's)  was 
reported  as  having  removed  183  buckets  of  material  in  one  day's 
work  when  under  secret  observation ;  and  732  bucket sful  when 
openly  iiispeete*!.  In  other  "gangs"  the  differences  are  not  so 
great;  but  still  very  large  (Testimony  of  Welton,  P.  E.,  pp.  3109- 
3418). 

The  accuracy  of  Mr.  Welton's  computations  and  the  observa- 
tions of  the  inspectors  are  disputed  by  the  respondent,  who  claims, 
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on  the  basis  of  the  accuracy  of  the  reports  of  the  foremen  of  sewer 
*'  gangs,"  that  the  average  number  of  buckets  handled  per  day 
per  man  was  163,  which  is  substantially  the  same  as  that  computed 
by  Mr.  Welton  to  have  been  handled  on  the  days  when  the  '"gangs" 
were  openly  inspected.  The  respondent's  testimony  shows  also 
that  the  average  number  of  basins  cleaned  per  day  per  man  was 
1.17.  The  respondent  claims  also,  that  the  comparison  between 
the  efficiency  of  the  sewer  ''  gangs  "  in  the  Bronx  and  Brooklyn 
was  unfair,  because  the  Brooklyn  sewer  basins  were  of  a  different 
pattern  from  those  in  the  Bronx.  I  do  not  think,  however,  that 
any  extensive  difference  was  shown. 

Considerable  testimony  was  taken  with  a  view  To  showing  that 
men  were  reported  as  having  worked  overtime,  and  were  ])aid  for 
overtime,  when  in  fact  no  overtime  work  had  been  done.  The 
petitioners  claim  that  the  21st  of  August,  1907,  was  the  day  of 
the  holiday  outing  of  the  Jefferson  Club,  a  political  organization 
in  the  borough  of  the  Bronx  with  which  the  respondent  is  said  to 
be  connected.  Some  of  the  laborers  desired  to  attend  this  outing, 
and  by  order  of  the  commissioner  of  })ublic  works  they  were 
allowed  to  make  up  the  day  thus  taken  by  working  on  other  days 
an  amount  of  overtime  sufficient  to  aggregate  eight  hours.  The 
petitioners  claim  that  the  overtime  credited  to  these  men  was 
falsely  so  reported,  as  they  did  not  do  the  work.  The  testimony 
on  this  point  is  quite  conflicting,  and  T  do  not  think  it  is  nuiterial 
to  any  of  the  specifications  uiKh-r  (diariic  X. 

In  number  of  witnesses  the  advantage,  })(a-haps,  is  with  the  re- 
spondent, but  the  testimony  taken  as  a  whole  convinces  me  that  a 
much  greater  nnndx  r  of  laborers  were  employed  by  the  respondent 
in  the  maintenance  forces  of  the  bureau  of  highways  and  the 
bureau  of  sewers  than  were  needed  to  perform  the  work  required. 
In  stating  this  conclusion  I  give  no  weight  at  all  to  the  opinions 
of  the  ])etitioners'  inspectors  in  respect  to  what  was  useful  work. 
Leaving  that  entirely  to  the  judpnent  of  the  borough  officials,  my 
conclusion  refers  to  the  work  in  which  these  maintenance  forces 
appear  ti)  have  actnally  been  cniiagcd.  I  cannot  esea]>e  the  con- 
viction that  a  much  greater  nund)er  of  uien  were  employed  than 
could  l)e  usefully  occupied,  and  as  a  necessary  result  a  large  part 
of  their  time  was  idled  away.  This  criticism  aj) plies,  indeed, 
to  every  department  of  the  respondent's  office,  except  the  prop- 
erty clerk's,  whose  operations  have  been  disclosed  in  these  hear- 
ings.    Everywhere  there  are  needless  officials. and  ein])hiyces.     In 
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addition  to  the  necessary  engineering  force  in  charge  of  highways 
and  sewers,  there  is  a  commissioner  of  public  works,  and  imder 
him  a  deputy  commissioner.  Under  the  deputy  commissioner 
there  are  district  inspectors ;  under  the  inspectors,  foremen,  and 
under  the  foremen,  deputy  foremen.  Under  the  engineer  in 
charge  of  the  bureau  of  highways  there  is  a  superintendent  of 
highways,  and  uneler  the  engineer  in  charge  of  the  sewers  a  super- 
intendent of  sewers.  Under  the  deputy  commissioner  of  public 
works  there  appears  to  be  a  superintendent  of  buildings,  who  has 
to  do  merely  with  su])erintendence  of  the  cleaning  force ;  and 
under  him  a  foreman,  who  performs  aj^parently  all  the  essential 
duties  of  the  position.  There  is  another  superintendent  of  build- 
ings whose  functions  have  to  do  with  the  enforcement  of  the  build- 
ing laws.  This  excess  of  officials  in  well-paid  places  is  made  suffi- 
ciently clear  by  the  testimony  taken  in  this  proceeding,  and  it, 
of  course,  finds  its  most  extensive  and  extravagant  expression  in 
the  laborers'  payrolls,  where  the  numbers  are  so  much  greater. 

I  supj)0se  it  is  true  that  in  the  present  political  conditions  in 
our  municipalities,  rjfficials  and  laborers  employed  by  a  city  will 
not  perform  such  a  day's  work  as  is  exacted  by  private  employers. 
It  is  probably  true,  as  stated  by  the  responilent,  that  city  laborers 
cannot  be  made  to  do  as  much  work  in  eight  hours  as  the  same 
number  of  Italian  laborers  in  the  service  of  a  private  contractor. 
Taking  all  this  into  consideration,  my  conclusion  is  that  there  was 
an  excessive  waste  due  to  the  cmpbyment  of  a  needless  number  of 
laborers. 

While  the  petitioners'  calculations  of  the  pecuniary  loss  through 
this  wasted  time  may  seem  rather  self-confident,  and  to  be  based 
upon  too  slight  a  basis  of  fact  for  such  a  generalization,  I  doubt 
if  they  are  very  much  astray  in  their  ccnclusions.  Xothing  has 
impressed  me  so  much  throughout  this  proceeding  as  the  exces- 
sive number  of  officials  and  laborers  employed  to  do  the  neces- 
sary ])n1)lic  work  e)f  the  borough. 

The  respondent,  it  should  be  remembered,  obtained  appropria- 
tions from  the  beard  of  estimate  and  apportionment  for  ihese  ex- 
]iendirnrc>,  ami,  so  far  as  proved,  did  not  exceed  them,  as  origin- 
ally made,  or  lawfully  increased  during  the  year.  These  appr. - 
priatioiis,  however,  must  be  deemed  to  be  granted  at  his  recpiest 
and  relying  on  hi<  statement  that  they  were  necessary. 

A  further  s])ecification  under  Charge  IX  is  that  responelent 
wasted  public  funds  in  causing  his  excessive  labor  force  to  do  im- 
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necessary  work  in  order  to  keep  up  an  appearance  of  employment 
for  tbem.  The  specifications  are  unnecessary  resurfacing  work 
done  upon  St.  Mary's  street,  the  Southern  boulevard,  Stebbins 
avenue  and  Kobbins  avenue  after  proceedings  had  been  approved 
by  the  board  of  estimate  and  apportionment  for  placing  permanent 
pavements  uj^on  such  streets  and  avenues,  which  would  be  payable 
by  assessment. 

In  respect  of  St.  Mary's  street,  it  appeared  that  the  resurfacing 
work  was  done  between  the  12th  and  Kith  days  of  Noveml)er,  1907, 
at  a  cost  of  $160.68%,  and  that  the  board  of  estimate  and  appor- 
tionment had  authorized  a  contract  for  a  iDermanent  pavement  on 
the  25th  day  of  October,  1907. 

In  respect  to  the  Southern  boulevard,  it  appeared  that  the  re- 
surfacing work  was  done  between  the  2Sth  day  of  May,  190<).  and 
the  31st  day  of  October.  1907.  at  a  cost  of  $91:1. oSVs,  and  that 
the  board  of  estimate  and  apportionment  had  authorized  a  contract 
for  ]x^rmanent  pavement  on  the  1st  day  of  Atigust,  1906,  thijngh 
work  didn't  begin  until  a  much  later  date. 

In  respect  to  Stebbins  avenue,  it  appeared  that  the  resurfacing 
Avork  was  done  between  the  12th  and  26th  days  of  April,  190."),  at 
a  cost  of  $124.25,  and  that  the  board  of  estimate  and  apportimi- 
nienl  authorized  the  contract  for  permanent  pavement  on  the  Stli 
day  of  April,  1905. 

In  respect  to  Robbins  avenue,  it  appeared  that  th(^  resurfacing 
work  was  done  bet"\veen  the  2d  day  of  July  and  the  Irth  day  of 
August,  1906,  at  a  cost  of  $125,061/0,  and  that  the  board  of  esti- 
mate and  apportionment  authorized  a  contract  for  permanent  jjave- 
ment  on  the  20th  day  of  April,  1906. 

These  small  expenditures,  the  respondent's  witnesses  explaintd, 
were  made  to  keep  the  streets  in  suitable  condition  for  use  during 
the  period  prior  to  the  actual  commencement  of  work  on  the  con- 
tracts for  permanent  paving.  The  expenditures  seem  to  me  to 
luive  been  justifiable. 

It  is  further  charged  that  the  respondent  wasted  public  funds 
by  needlessly  cleaning,  repairing  and  rounding  up  the  roadways  of 
dirt  streets. 

All  the  witnesses  concede  that  the  roads  and  streets  in  the  Bronx 
have  been  kept  in  excellent  condition,  and  I  think  the  necessity 
for  ihe  work  is  a  matter  to  be  determined  by  the  judgment  of 
the  borough  officials,  unless  there  is  clear  proof  of  its  wholly  un- 
necessarv  character.     The  evidence  on  this  subject  is  entirely  too 
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indefinite  on  the  part  of  the  petitioners  to  enable  me  to  make  auv 
finding. 

Another  subdivision,  of  this  charge  is  that  the  respondent  wasted 
the  public  funds  by  using  laborers  to  crush  stone  by  han!d,  when 
ii  could  have  been  much  more  cheaply  done  by  machinery,  and 
that  he  also  was  guilty  of  waste  in  employing  hand  labor  in  the 
care  and  maintenance  of  dirt  roads,  when  it  could  have  been  much 
more  cheaply  performed  by  the  aid  of  mechanical  appliances  — 
such  as  road  machine*. 

Such  evidence  was  intr(iduced  to  show  that  during  the  winter 
a  part  of  the.  laboring  force  was  employed  in  crushing  stone  with 
hand  to<3ls.  The  evidence  is  very  indefinite  in  respect  to  the  ex- 
tent to  which  this  was  done.  It  does  not  impress  me  as  a  matter 
of  imix>rtance.  At  any  rate,  the  evidence  is  too  indefinite  to  en- 
able me  to  make  a  finding. 

In  respect  to  the  failure  to  use  road  machines,  the  petitioners 
called  two  witnesses,  now  or  formerly  employed  in  the  office  of 
the  State  Engineer,  one  of  them,  Mr.  Ryan,  having  been  a  county 
supervisor,  and  very  familiar  with  the  work  of  repairing  and 
building  dirt  roads.  His  testimony  was  that  a  certain  variety  of 
road  machine,  which  he  described,  could  be  profitably  used  in 
many  of  the  streets  and  roads  in  the  borough  of  the  Bronx,  and 
that  the  use  of  srch  machines  would  effect  a  large  saving  in  labor 
cost.  On  the  other  hand,  the  respondent's  witnesses  testified  that 
there  were  large  ]iortions  of  the  streets  and  roads  in  the  Bronx 
upon  which,  in  their  judgment,  such  machines  cnuld  not  profitably 
be  used. 

The  use  of  such  nuichinery  is  a  matter  properly  left  to  the  dis- 
cretion of  the  borough  officials,  and  in  the  absence  of  very  clear 
evidence  of  neglect,  their  judgment  should  not  be  questioned  on 
such  a  point.  Taking  the  evidence  on  both  sides,  it  is  not  suffi- 
ciently definite  to  enable  me  to  determine  whether  such  machines 
could  have  been  ])rofitably  used,  or  otherwise. 

Under  Charge  X,  besides  the  general  accusation  of  waste  of 
public  funds  through  an  excessively  large  force,  there  are  certain 
specifications  all  to  the  effect  that  a  member  of  each  gang,  kno^^^l 
as  an  assistant  foreman,  and  certain  drivers  of  carts,  were  un- 
necessary cnii^loyees. 

On  the  evidence,  T  find  that  the  assistant  foreman  was  wholly 
suixi-fluous,  and  such  services  as  he  performed  could,  without 
difficulty,  have  been  ]>erformfd  by  the  foreman  or  one  of  his 
laborers,  without  in  any  wav  redrcing  the  efficiency  of  the  gang. 
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CHARGE    XI. 


He  has  wasted  jmblic  funds  in  the  maintenance  of  public 
buildings  and  offices: 

a.  By  em2>loying  to  clean  eight  public  buildiugs,  to  wit: 

The  municipal  building, 

First  district  municipal  court, 

Eighth  district  city  magistrates'  court, 

Second  a^id  sixth  district  municipal  court, 

Office  of  the  coroners, 

Office  of  the  board  of  health, 

Bartlestone  building, 

Hamilton  bank  building, 

a  force  of  fifty-two'  cleaners,  whereas  the  work  could  have 
been  done  by  a  matt^rially  smaller  force. 

h.  By  failing  to  cause  the  said  cleaning  force  to  keep  said 
building  clean. 

c.  By  employing  to  operate  the  heating  ^dant  of  the  niunici- 
l^al  building  for  the  borough  of  the  Bronx  one  engineer,  three 
firemen  and  one  stoker,  whereas  the  work  could  have  been 
adequately  done  by  one  engineer  and  one  fireman  or  stoker. 

d.  By  employing  to  operate  the  heating  plant  of  the  second 
district  court  in  the  borough  of  the  Bronx,  one  engineer,  one 
fireman  and  one  stoker,  whereas  one  engineer  could  have  ade- 
quately done  the  work. 

e.  By  employing  to  watch  the  numicipal  building  in  the 
borough  of  the  Bronx,  five  watchmen,  whereas  three  watch- 
men could  have  adequately  done  the  work. 

/.  By  employing  to  watch  the  One  Hundred  and  Sixty- 
second  street  courthouse,  in  the  borough  of  the  Bronx,  three 
watchmen,  w^hereas  one  watchman  would  have  been  sufficient. 

g.  By  detailing  a  mechanic,  laborers  and  attendants  to  the 
public  bath  between  June  30  and  September  16,  1907,  whose 
salaries  for  this  period,  charged  against  the  bath  account, 
amounted  to  $873.33,  whereas  no  mechanical  work  upon  this 
bath  was  done  or  accounted  for  during  the  same  period,  and 
the  services  of  such  laborers  and  attendants  were  unnecessary. 

In  the  borough  of  the  Bronx  there  is  a  bureau  known  as  the 
"  bureau  of  jiuldic  l)uildings  and  offices."  Thi-;  bureati  should  nor 
be  confounded  with  the  bureau  of  buildings,  which  has  chai-ge  of 
the  enforcement  of  the  building  laws,  and  is  under  an  entirely 
difff-rent  rifficial  head.     Thi-;  bureau  of  pul)lif'  buildings  and  offices 
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has  cjiarge  of  the  cleanino;  of  the  municipal  bnihling  and  ^f  cer- 
tain other  public  buildings  and  offices  in  the  borough. 

The  cost  of  cleaning  the  municipal  building  alone  during  the 
year  1907  was  $18,160;  and  in  1908,  $17,240^75.  The  building 
appears  to  contain  from  52  to  72  rooms,  and  about  71,883  square 
feet  of  flo  jr  space.  In  order  to  support  their  charge  that  the  cost 
of  cleaning  this  buildirg  was  excessive,  the  petitioners  proved  that 
the  Park  Eow  building  in  the  city  of  Xew  York  contains  twenty- 
five  stories  and  two  half  stories;  in  all,  upward  of  1,000  rooms,  and 
is  cleaned  at  an  annual  cost  of  $20,072.  including  windows;  that 
the  total  floor  space  in  the  Park  Row  building,  cleaned  for  the  sum 
stated,  exclusive  of  windows,  is  oOO,000  square  feet.  On  these  fig- 
ures they  compute  that  the  Park  Row  building  under  private  busi- 
ness management  is  cleaned  at  a  cost  of  $20.07  per  room ;  while  the 
municipal  ]>uilding  in  the  Bronx  is  cleaned  at  a  cost  of  $252,22 
per  loom;  or  as  this  comparison  may  be  uncertain,  in  view  of  the 
possibly  varying  sizes  of  the  rooms,  the  petitioners  compute  that 
the  cost  of  cleaning  the  Park  Row  Iniilding  per  square  foot  is 
$0.0()906,  and  of  the  nninicipal  building  in  the  Bronx  per  square 
fott  $0.21966.  The  proof  shows  that  in  the  year  1907,  there  were 
employed  in  cleaning  the  municipal  building  about  thirty  cleaners, 
and  in  the  year  1908  about  thirty-eight  cleaners;  while  in  the 
Park  Row  building  about  the  sam-.'  time  there  were  employed 
about  fifty  cleaners,  male  and  female,  including  window  cleaners. 
A  comparison-  of  these  figures  shows,  it  is  claimed,  that  while  in 
the  municipal  building  of  the  Bronx  each  cleaner  cleans  on  an 
average  of  two  and  four-tenths  rooms  per  day,  one  cleaner  m  the 
Park  Row  building  disposed  of  twenty  rooms  per  day;  that  one 
cleaner  in  the  municipal  building  cleaned  2.389  square  feet  of 
floor  space  daily,  while  each  cleaner  in  the  Park  Row  building 
disposed  of  6,000  square  feet  of  floor  space  in  the  same  time. 

The  i)etitioners  also  proved  bids  which  they  had  obtained  from 
several  window  cleaning  companies,  stating  the  sums  for  which 
such  companies  were  willing  to  take  over  the  entire  cleaning  of  the 
munici])al  buildirg  in  the  Bronx.  These  bids  ranged  from  $2,835 
to  $4,N()0;  and  for  cleaning  all  the  buildings  in  the  Bronx  the  bids 
ranged  from  $7,560  to  $8,313. 

From  some  of  these  companies  a  detective,  in  the  employ  of  the 
respondent's  counsel,  obtaired  bids  ranging  from  $5,400  to  $6,000 
aimually  for  cleaning  the  municipal  building. 

These  window  cleaning  companies  are  probably  in  a  position  to 
do  such  work  more  economically  than  the  resj^ondent.     They  are 
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entirely  free  to  e:iipL;)y  th?  lowest  priced  labor  they  can  find,  and 
are  not  boniid  by  tli?  ])revailing  rate  of  wages.  The  respondent 
has  to  c:)ni])]y  with  the  civil  service  regnlations  and  has  also  to  pay 
a  considerably  higher  wag.^  than  such  companies  pay  for  this 
work. 

The  res])(;ndent  nbtaiiud  from  the  1)  )ar  1  of  estimate  and  appnr- 
tionment  an  approj)riatioii  to  pay  salaries  in  the  Inireau  of  pnblie 
buildings  and  olticcr-,  and  kept  his  expenditures  within  his  appro- 
priation either-  as  o:iginally  made  or  as  increased  by  duly  au- 
thorized transfers. 

The  re:pondei;t  piovnl  abo  that  the  cc^t  of  cleaning  the  jmblie 
buildings  in  the  Bimux  was  abi)nt  the  same  as  th?  cost  of  similav 
woik  in  the  bu'nuiih  of  IJronklyn,  and  pr  )bablv  le-s  than  in  the 
boroughs  of  ^Manhattan  and  Kichmond. 

It  is  quite  impracticable  for  me  to  decide  ju-t  h  iw  many  scrnl) 
"W'omcn  and  other  cleaners  the  respondent  should  employ  to  cU-an 
the  pid)lic  l)uildings  under  his  charge,  but  T  was  convinced  by  the 
evidence  that  the  respondent  eniidovei]  a  needlessly  large  force 
both  <;f  cleaners  and  watchmen.  This  criticism  a])plies  to  at  least 
anotliM'  ])ul)lic  buihling  or  ottic;'  und;  r  the  res|)ondent's  control,, 
the  l<(2d  street  courthouse. 

Specifications  (b),  (c)  and  (<1)  of  this  chai'ge  have  not  l)een 
proved. 

Specitications  (g)  rebites  to  an  ex]iendirnre  of  $873.33  for  me- 
chanics, laborers  and  attendants  on  an  alleged  ])ublic  l)ath  l)etwten 
June  30  ami  Se])tem1)er  1(5.  11107.  It  ap]ieared  that  the  respond- 
ent in  the  s])ring  of  I'.MIT  had  Itorrowed  a  lloating  bath  fi'oni  the 
l>  :rough  of  Manhattan,  intending  to  open  it  for  the  use  of  the 
inhabitants  t;f  the  lH)rough  of  the  Bronx,  but  that  owing  to  the 
imprar  ticability  of  obtaining  a  suitable  mooring  place,  the  bath 
wa.s  not  used.  The  bath  was  finally  moored  in  the  upper  part 
of  the  East  riv(  r.  in  front  of  the  premises  of  one  McCabe,  with 
vv-hi,m  the  ])roperty  (dcrk  nuide  monthly  contracts  in  the  following 
form  : 

To  wharfage  for  ])nblic  bath  Xo.   11   at  Barretto's  Point, 

1)1  rough   of  the   Tironx.   for  month  of  furnish 

watchman  f(n"  same  and  ])rotect  it  from  injury;   also  guar- 
antee the  safety  of  removable  property  thereon.  $27.78 

While  this  contract  was  in  force  salaries  were  paid  to  watch- 
men and  otiier  ]abi>rers  to  the  amount  of  $002. ."iO.  Certain  me- 
chanical  work  was   ]»erfoiaiie(l  costing  $r)3.r>0.      The  share  of  ael- 
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ministration  expenses  of  the  bureau  of  public  buildings  and  offices 
charged  to  this  bath  for  the  months  of  July  and  August  amounted 
to  $145.83  and  $125  respectively.  The  evidence  satisfies  me 
that  the  greater  part  if  not  all  of  this  expenditure,  except  what 
was  actually  expended  for  repairs,  was  wholly  unnecessary,  and 
was  made  simply  to  provide  work  for  the  recipients  of  the  com- 
pensation. There  is  nothing  to  show  that  McCabe,  near  whose 
premises  the  bath  was  moored,  and  who  was  paid  $27.78  monthly 
for  watching  and  protecting  it,  would  not  have  performed  that 
duty.  Xo  evidence  was  ottered  to  shuw  that  he  was  either  un- 
willing or  unable  to  carry  out  his  agreement. 

CHARGE    XII. 

He  has  permitted  his  pro})erty  clerk,  in  charge  of  all  sup- 
plies and  materials  required  for  the  use  of  the  various 
bureaus,  to  administer  the  said  office  in  an  incompetent  and 
wasteful  manner,  to  wit : 

ft.  Bids  were  not  invited  tor  the  })urchase  of  materials  and 
supplies.  Said  materials  and  supplies  were  ordered  without 
bid  or  competition. 

b.  Lists  of  -current  ])rices  and  prospective  requirements 
were  not  made  or  ke])t. 

r.  Xo  system  for  checking  receipts  and  disbursements  of 
su]>])lics  was  introduced  or  nuiintained. 

d.  Xo  means  or  stejis  were  taken,  or  system  employed,  to 
protect  su])plies  from  theft,  waste  or  misuse. 

e.  Xo  adequate  or  accurate  inventories  of  supplies  on 
hand  were  taken  or  filed. 

/.  Xo  stock  ledgers,  stock  registers  or  other  adec[uate  books 
of  re.-ord  were  kept  to  show  the  receipt  and  disbursement  of 
s'.ip])]i(  s. 

The  ••  j)ro])erty  clerk  "  is  the  title  given  to  the  official  in  the 
borongh  (»f  the  Bronx  who  has  charge  of  the  purchase  of  supplies 
bought  u]h)u  (.pen  order,  and  also  the  custody  and  distribution  «f 
all  snj)[)lies  whether  bought  on  open  order  or  imder  contract  for 
the  use  of  the  various  dcqjartments  of  the  borough.  Apparently 
the  total  amount  expended  through  this  official  every  year  for 
juirchascs  both  on  open  order  and  on  contracts  publicly  awarded 
amounts  to  $200,000.  It  is  not  specifically  charged  that  there 
was  any  actual  waste,  or  theft  or  loss  of  any  kind  in  this  office 
during  the  jieriod  investigated.     The  charge  deals  only  with  the 
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alleged  inadequacy  of  the  system  to  prevent  waste  and  loss.  In- 
deed, the  petitioners  claim  that  the  office  was  in  such  a  state  of 
demoralization,  and  its  records  so  incomplete  and  inadequate,  that 
it  was  substantially  impracticable  to  cheek  receipts  and  disburse- 
ments in  order  to  determine  whether  there  had  been  waste  and 
loss  or  not.  The  office  has  been  for  many  years  under  charge  of 
Mr.  Joseph  Pickard,  the  property  clerk,  a  man  now  somewhat 
advanced  in  ye^rs,  but  extremely  familiar  with  the  duties  of  his 
position,  and  I  should  say  both  zealous  and  faithful  in  the  per- 
formance of  his  duties.     The  first  specification  is: 

a.  Bids  were  not  invited  for  the  purchase  of  materials  and 
supplies.  Said  materials  and  su]qi]ies  were  ordered  without 
bid  or  competition. 

This  specification  is  substantially  proved.  The  evidence  satis- 
fies me  that  the  property  clerk  did  at  times  get  prices  from 
different  dealers  in  the  subjects  of  his  purchases,  but  that  as  a 
rule  he  did  not.  He  said,  however,  that  his  familiarity  with  the 
great  majority  of  the  articles  he  was  called  upon  to  purchase  was 
such  that  he  knew  whether  or  not  he  was  paying  more  than  the 
fair  market  price.  In  view  of  his  long  ex])erience  and  the  atten- 
tion which  he  evidently  gave  to  lhe  duties  of  his  office,  I  am  con- 
vinced that  the  city  has  sutlV-rcd  little  from  high  prices  in  pur- 
chases made  through  this  office.  The  criticism  of  the  system, 
though,  is  just.  With  a  less  faithful  and  experienced  man  in 
Mr.  Pickard's  position,  the  failure  to  get  competitive  prices  might 
lead  to  great  abuses. 

Specification  h. 
h.    Lists  of  current  j)rices  and  ju'ospective  requirements 
were  not  made  or  kept. 

This  specification  is  substantially  proved.  The  property  clerk 
did  not  keep  current  price  lists  u]i  to  date,  or  other  sources  of 
information  in  respect  to  prices,  with  the  care  demanded  in  an 
office  through  which  such  extensive  purchases  were  made.  Obvi- 
ously, however,  the  necessity  for  having  on  hand  such  current 
price  lists  is  not  very  great  in  a  city  like  Xew  York,  where  sub- 
stantially every  form  of  supplies  required  can  be  quickly  obtainedj 
and  where  the  property  clerk  has  facilities  for  telephonic  com- 
munication with  all  the  principal  dealers. 


Specifications  c,  d,  e,  and  f. 

c.  Xo  system  for  checking  receipts  and  disburscDieiits  of 
supplies  was  introduced  or  maintained. 

d.  Xo  means  or  steps  were  taken,  or  system  employed,  to 
protect  supplies  from  theft,  waste,  or  misuse. 

e.  Xo  adequate  or  accurate  inventories  of  supplies  on 
hand  were  take  or  tiled. 

/.  Xo  stock  ledgers,  stock  registers  or  other  adequate  books 
of  record  were  kept  to  show  the  receipt  and  disbursement  of 
supplies. 

These  specifications  have  been  fully  proved.  When  supplies 
to  be  purchased  were  sought  by  any  department  or  any  siiV)ordi- 
nate  olticial  or  foreman,  a  demand  was  made  upon  the  })V(t])erTy 
clerk,  which  should  have  been,  luit  frequently  was  not.  in  writing. 
He  then,  if  he  decided  that  the  purchase  should  be  made,  ]-»re])ared 
a  formal  requisition  or  order  which  he  presented  to  the  bniongh 
president  for  his  signature,  and  upon  a  requisition  so  signed  the 
order  to  the  seller  was  based.  The  requisitions  for  the  borough 
president's  signature,  and  the  orders,  were  in  proper  form,  and 
taken  from  an  order  book  pre]")ared  in  projier  form,  which  con- 
tained a  stub  upon  which  was  written  an  abstract  of  the  order, 
price,  etc.  The  requisitions  upon  the  property  clerk  from  subn-- 
dinate  officials  desiring  materials  or  supplies  were  frequently 
very  imperfect  and  unsatisfactory  in  form.  Often  they  were 
not  countersigned  or  approved  by  any  responsible  officer,  and  at 
times  the  property  clerk  had  only  memoranda,  prepared  in  his 
own  office,  asserting  that  the  supplies  described  were  needed. 

So  imperfect  were  the  records  kept  in  this  office,  showing- 
receipts  and  disbursements  of  supplies,  that  it  would  have  been 
quite  impracticable  for  anybody,  even  the  property  clerk,  him-_ 
self,  to  tell  from  the  records  without  much  investigation  whether 
the  office  had  on  hand  or  ought  to  have  had  on  hand,  the  sup])lies 
called  for ;  or  whether  the  supply  was  exhausted  and  further  pur- 
chases necessary.  The  property  clerk  said  that  he  usually  knew 
this  without  making  any  investigation,  because  he  was  so  familiar 
with  the  run  of  his  office  and  the  time  during  which  a  gi^en 
quantity  would  be  likely  to  last.  This  may  l>e  true.  There  may 
not  have  lieen  any  excessive  purchasing  of  materials  under  the 
administration  of  the  present  property  clerk.  But  it  is  true,  also, 
that  the  records  kept  in  his  office  were  so  disconnected  and  imper- 
fect tbat  without  an  actual  physical  inventory  of  all  the  supplies 


in  the  various  places  of  deposit  throughout  the  borough  it  Avas 
practically  impossible,  except  by  his  guess,  to  tell  at  auy  given 
time  what  was  actually  on  hand,  and  what  is  more  important^ 
it  was  im])ossible  to  tell  what  ought  to  have  been  on  hand. 

The  records  of  such  an  office  should  not  be  so  demoralized 
that  the  only  source  of  information  of  even  approximate  accu- 
racy is  the  property  clerk's  memory. 

Supplies  purchased  were  delivered  both  at  the  municipal  build- 
ing and  at  the  corporation  yards  (of  which  there  were  two) 
situated  at  One  Hundred  and  Forty-fourth  street  and  College 
avenue  and  at  One  Hundred  and  Seventy-seventh  street  and  Park 
avenue. 

When  delivered  at  the  corporation  yards  a  du])licate  bill  or 
invoice  was  presented  to  the  j)erson  in  charge,  who  checked  otf 
the  quantities  and  description  of  the  goods  by  this  invoice.  He 
then  sent  the  invoice  or  some  memorandum,  showing  the  goods 
received,  to  the  office  of  the  property  clerk,  where  it  was  compared 
with  the  order. 

This  system  is  criticised  on  the  ground  that  the  r(>ceiving 
clerks  should  have  bren  inform(d  by  the  ])rop('rty  clerk  before- 
hand of  the  quantity  and  quality  of  the  materials  delivered.  On 
the  other  hand,  it  is  contended  that  it  was  an  additional  safe- 
guard that  the  receiv<'rs  of  the  goods  did  not  know  what  had  been 
ordered;  that  there  was  less  likelihood  of  fraud  and  collusion 
than  if  they  had  previously  l)een  informed  what  had  been  pur- 
chased. 1  thiidv  the  method  of  checking  a  du]dicate  invoice  and 
re'])orting  to  the  ju-npcrty  clerk  was  good  enough  if  faithfully  car- 
ried out. 

In  the  distribution  of  su])plies  both  from  the  municipal  build- 
ing, and  more  i)articularly  from  the  corporation  yards,  there  was 
a  total  lack  of  ordinary  business  safeguards.  Apparently  any 
foreman  requiring  su]iplies  of  sand,  gravel,  lumber,  and  similar 
articles,  was  allowed  to  take  them  without  any  requisitiem  signed 
by  a  responsible  officer  being  first  ])resented  and  filed.  Appa- 
rmtly  no  jiermanent  recorel  was  ke])t  of  the  quantities  deliven-eel 
for  consumption,  anel  of  the  person  receiving  them;  and  it  is  quite 
true,  as  claimed  by  the  petitioners,  that  no  reports  of  consump- 
tion were  made  or  any  system  established  by  which  the  use  of 
su])pli(s  could  be  checked.  The  emly  check  apparently  was  the 
pro])erty  clei-k's  gen<'ral  knowledge  of  how  long  a  given  quantity 
of  any  su])])lies  slioubl  last. 

Thei'c  was  the  same  lack  of  svstem  in  the  distribution  of  tools 
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to  working  "  gangs  "  throughout  the  borough.  Once  a  year  ap- 
parently the  foremen  were  required  to  bring  in  their  tools  and  have 
an  inventory  made,  but  I  am  satistied  from  the  evidence  that  this 
was  too  carelessly  done  to  be  worth  anything  as  a  check  on  theft 
or  loss. 

Inventories  were  sent  into  the  property  clerk  from  the  several 
departments  annually.  Apparently  no  physical  inventory  had  been 
made  under  the  supervision  of  the  property  clerk  for  many  years, 
if  ever.  He  said  that  he  checked  up  the  inventories  of  the  differ- 
ent departments  by  taking  the  inventory  of  the  preceding  year, 
adding  to  it  purchases  during  the  year,  and  deducting  distribu- 
tions. The  remainder  should  correspond  with  the  current  depart- 
mental inventory.  So  far  as  the  property  clerk's  office  Avas  con- 
cerned, this  was,  of  course,  merely  a  comparison  of  papers,  the 
accuracy  of  wdiich  could  only  be  determined  by  a  physical  exam- 
ination of  the  supi^lies.  Even  this  perfunctory  check  had  not 
been  made  for  several  years.  The  jDroperty  clerk  said,  and  ap- 
parently with  justice,  that  he  hadn't  any  force  allowed  him  with 
which  to  do  such  work. 

X<)  stock  ledgers  or  any  books  of  that  nature  were  kept.  Cer- 
tain books  were  kept  in  the  property  clerk's  office,  puri)orting  to 
show  (listril)utions  of  various  descriptions  of  supplies,  but  they 
were  lirilc  more  than  lists,  wholly  inadequate  to  keep  the  office 
iiiforiiK  d  of  the  supplies  on  hand  at  any  time  and  the  rate  at  which 
tluy  w(  re  being  consumed. 

The  following  statement  taken  from  the  petitioners'  brief  on 
the  condition  of  the  records  in  the  property  clerk's  office  is  not 
exaggerated,  but  appears  to  me  to  be  in  all  respects  supported  by 
the  evidence: 

Lastly,  it  is  ejbvious  even  to  the  nontechnical  that  with- 
out some  recird  which  assenddes  under  appropriate  classifi- 
cation all  receipts  and  disbursements  of  supplies,  it  is  im- 
])ossib]e  for  an  officer  charged  with  the  duty  of  caring  for 
goods  to  know  what  goods  he  has  bought,  what  goods  he  has 
issued  and  what  g(iods  he  should  have  on  hand.  The  prop- 
ei'ly  clerk  lia>  admirr(  d  iliat  he  ha<  never  maintained,  within 
the  jiast  seven  years,  a  book  known  as  a  stock  ledger  or  stock 
register,  or  any  books  or  records  which  correspond  thereto 
( 'i\  Ik.,  2004,  512.']).  He  maintained  that  he  has  a  system 
of  recorc'.s  which  enal)le>  him  to  obtain  information  such  as 
that   which  would   be  furnished   by   a  stock   ledger  or  stock 
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register  iu  the  form  of  books  showing  disbursements  from 
the  storehouses,  other  books  showing  the  purchase  of  goods, 
and  independent  records  in  the  form  of  contracts,  receipts  or 
vouchers,  showing  the  receipt  of  still  other  goods.  An  an- 
alysis of  these  records  made  through  the  cross-examination  of 
the  witness  Pickard  has  demonstrated  that  to  learn  the  amount 
of  anv  given  character  of  supply  which  should  be  on  hand 
at  a  particular  time,  the  property  clerk  would  have  to  make 
a  computation  from  the  time  of  the  last  accurately  taken  and 
verified  inventory  down  to  the  time  of  his  inquiry  (T.  R. 
1584-1585),  or  if  no  such  inventory  had  ever  been  taken, 
then  from  the  organization  of  his  office.  This  computation 
would  have  to  be  made  from  the  stubs  of  a  series  of  order 
books  containing  hundreds  and  even  thousands  of  entries, 
from  the  indorse^ments  on  contracts  filed  as  vouchers  in  the 
department,  from  the  stubs  of  another  book  known  as  the 
small  order  book,  from  a  series  of  unclassified  records  known 
as  supplies  issued  to  the  bureau  of  public  buildings  and 
ofiices,  bureau  of  sewers  and  bureau  of  highways,  and  from 
a  still  additional  record  of  issues,  kept  by  the  storekeeper 
of  the  municipal  building,  and  from  independent  notes, 
vouchers  and  scraps  of  paper  which  are  said  to  fill  the  gaps 
found  in  the  above  described  records,  these  independent  notes 
being  filed  in  envelopes  indexed  only  by  the  number  of  pur- 
chase, and  without  any  indication  of  the  character  of  the  sup- 
ply to  which  they  pertain. 

CHARGE    XIII. 

He  has  ]iermitted  the  use  <'f  specifications  for  a  contract 
subsequently  executed  ^March,  1900,  for  the  building  of  the 
Bronx  borough  courthouse,  which,  in  effect,  restricted  com- 
petition by  plainly  designating  a  preference  for  a  particular 
gi-anite,  to  wit :  Buck's  Harbor  —  to  be  found  only  at  a  cer- 
tain inaccessible  quarry  in  Buck's  Harbor,  Maine,  in  which 
quarry  his  political  associates  were  interested. 

There  has  been  so  much  public  criticism  of  the  expenditure  and 
delav  in  building  the  Bronx  borough  courthouse  that  it  is  neces- 
sary to  ol)serve  the  limitations  of  the  foregoing  charge.  It  alleges 
nothing  more  than  that,  by  the  method  stated,  the  respondent  re- 
stricted competition. 
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The  Buck's  Harbor  quarrv  is  situated  uear  South  Brooksville, 
Maiue.  William  E.  Morris,  a  former  alderman  of  the  city  of 
]^ew  York,  and  a  Democratic  district  leader  in  the  borough  of  the 
Bronx,  was  a  native  of  South  Brooksville  and  lived  there  in  the 
summer.  He  was  interested  in  the  Buck's  Harbor  quarry.  The 
company  operating  it  had  an  office  in  the  law  office  of  Mr.  Morris 
in  Xew  York,  and  his  stenogTajDher  appeared  to  be  the  nominal 
agent  of  the  company.  At  the  instance  of  Mr.  Morris,  the  re- 
spondent had  Buck's  Harbor  granite  included  among  the  varieties 
of  gTanite  mentioned  in  the  sj^ecitications.  The  contract  was  exe- 
cuted abotit  March  20,  1906,  and  was  awarded  to  the  Thomas  J. 
Brady  Co.  as  the  lowest  bidder.  Section  188-H  of  the  specilica- 
tions  was  as  follows  : 

The  gT-anite  that  shall  ]ye  used  in  the  erection  of  the  editice 
is  known  as  Westerly  granite,  Buck's  Harbor,  Maine,  Hallo- 
well,  Maine,  Fox  Island,  Maine,  Amerson,  Troy,  white 
granite,  Concord,  X.  H.,  granite,  or  other  gTanite  equally  as 
good  must  be  submitted  for  the  approval  of  the  President  of 
the  Borough  of  the  Bronx. 

The  granite  specified  in  the  bid  of  the  successful  bidder  was 
Buck's  Harbor.  Section  220-H  of  the  specifications  was  as  fol- 
lows : 

The  contractor  shall  provide  and  set  eight  inch  by  eighteen 
inch  sidewalk  curbing  around  the  entire  btiilding,  as  shown 
on  the  ground  floor  plans,  which  shall  be  of  Buck's  Harbor, 
South  Brooksville,  Maine,  granite  or  other  equally  as  good. 

After  the  bids  had  been  opened,  but  before  the  contract  was 
executed,  Morris  appears  to  have  feared  that  the  contractor  was 
going  to  abandon  Btick's  Harbor  granite  and  have  some  other 
granite  substituted,  and  in  order  to  forestall  such  action  he  pro- 
cured a  lease  of  the  Buck's  Harbor  quarry  to  be  made  to  the  city 
for  the  purposes  of  the  contract,  and  had  this  lease  approved  and 
accepted  by  the  respondent.  The  specifications  provide  that  the 
city  should  at  the  time  of  the  execution  of  the  contract  have  a 
lease  of  the  quarry  in  form  satisfactory  to  the  borough  president. 
The  Buck's  Harbor  Granite  Company  had  no  facilities  for  dress- 
ing the  stone,  and  it  was  found  necessary  to  carry  the  granite  in 
schooners  twenty-one  miles  to  Blue  Hill,  where  there  was  a  com- 
pany with  a  suitable  cutting  plant  by  which  the  granite  was 
dressed  and  afterward  shipped  to  Xew  York. 
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The  respoiuleut  admitted  that  he  made  no  inquiries  of  Mr. 
Morris  in  respect  to  the  facilities  at  the  quarry  for  preparing  the 
stone.  He  satistied  himself  by  inquiries  that  the  quarry  could 
supply  sultieient  stone,  and  he  approved  the  quality  l)y  examining 
a  sample  stipplied  by  ^Morris. 

The  petitioners  claim  that  the  provision  in  section  :.'2U-H  of 
the  specitications,  in  resj^ect  to  the  curbing,  was  a  plain  intimation 
to  bidders  that  Buck's  Harbor  was  the  favored  granite,  and  that 
the  contract  would  go  to  ,some  bidder  pro}X)sing  to  use  that  variety 
of  stone. 

My  o})inion  is  that  the  petitioners  are  right ;  but  the  language 
of  the  specification  does  not  restrict  competition.  The  amount  of 
granite  required  for  curbing  is,  of  course,  insignificant  compared 
with  the  great  quantity  needed  for  the  whole  building,  but  even 
in  respect  to  the  curbing,  bidders  are  permitted  to  ofi'er  "other 
granite  equally  as  good."  Whatever  may  reasonably  be  suspected 
to  have  been  the  purpose  of  this  specific  designation  of  Buck's 
Harbor  granite,  the  form  of  the  specification  does  not  restrict  com- 
2>etition. 

Evidence  was  introdu('<'d  by  the  piiitioners  tendiug  to  show 
that  the  great  delay  in  ])uilding  the  cotirthouse  was  caused  by 
the  lack  of  adequate  facilities  at  the  Buck's  Harbor  quarry  for 
dressiug  the  stone,  the  necessity  of  transshipping  it  to  a  ]>oint 
twenty-one  milts  flistant  before  it  could  be  prepared  f<ir  ship- 
ment to  Xew  York,  and  the  lack  of  financial  resources  (Ui  the 
part  of  the  Buck's  Harbor  Company  to  enable  it  to  carry  out 
the  contract.  On  the  other  hand,  the  respondent  has  introduced 
evideuce  truuling  to  show  that  the  whole  cause  of  the  delay  was 
the  lack  of  financial  ability  on  the  part  of  the  contractor  to  carry 
on  the  work.  Pie  couldn't  pay  his  bills  with  reasonable  prompt- 
ness either  to  the  Buck's  Harbor  Granite  Compauy  or  to  the 
company  at  Blue  Hill  that  dressed  the  stone.  Both  concerns, 
therefore,  refused  to  work  for  him.  While  both  causes  perhaps 
contributed  to  the  delay,  my  c(Uiclusion  is  that  it  was  chiefly 
dtie  to  the  financial  weakness  of  the  Buck's  Harbor  IGranite  Com- 
pany, and  its  lack  of  proper  facilities  to  enable  it  to  supply  the 
stone  promptly  iu  a  condition  to  lie  shipped  immediately  to  Xew 
York. 

Much  testimony  was  introduced  under  this  charge  relating 
to  the  alleged  lack  cf  ])rofessional  qualifications  of  ^Ir.  ]\Iichael 
J.  (Jarviu.  the  arehitcrt  to  whom  the  construction  of  this  import- 
ant  ])ublic  l)nilding  was  entruste<l  by  the  rcsjwndent.      This  evi- 
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dence,  while  it  lias  an  important  bearing  on  this  charge,  is  more 
directly  relevant  to  Charge  XIV,  in  which  the  competency  of  this 
architect  is  attacked. 

^ly  conclnsion  from  the  testimony  and  other  evidence  pre- 
sented by  both  sides  on  this  charge  is  that  there  was  a  great  deal 
of  political  jobbery  connected  v;ith  the  nse  of  Bnck's  Harbor 
granite  in  the  constrnction  of  the  conrthonse  and  in  the  references 
to  that  material  in  the  specifications.  I  am  convinced  that  it  was 
the  desire  of. the  respondent  to  award  the  contract  to  some  con- 
tractor who  would  nse  that  granite,  and  that  as  a  favor  to  Mr. 
Morris  he  made  the  lease  of  the  cpiarry  without  a  sufficient  in- 
vestigation of  the  responsibility  of  the  company  operating  it,  of 
the  accessibility  of  the  situation,  or  of  the  effect  that  the  use  of 
granite  from  this  quarry  would  have  upon  the  contractor's  ability 
to  perform  the  contract.  I  find  also,  however,  that  the  language 
of  I'he  specifications  does  not  necessarily  restrict  competition. 

CHARGE    XIV. 

He  has  api)ointed  To  office  inefficient  and  incompetent 
subordinate  officers  and  employees,  and  has  continued  such 
officials  and  emidoyees  in  office  after  their  inefficiency  and 
incompetency  had  become  kudwn  to  him  or  could  readily 
have  been  ascertaineel  by  him,  to  wit:  Michael  Garvin, 
architect ;  Martin  Geiszler,  superintendent  of  highwaysi ; 
Thomas  H.  O'Xeill,  superintendent  of  sewers ;  All)ert  H, 
Liebenan,  superintendent  of  the  bureau  of  ])ublic  buildings 
and  offices;  Josiah  A.  Briggs,  chief  engineer;  Samuel 
Thompson,  engineer  of  highways ;  Jos.  Pickard,  property 
clerk;  P.  F.  Breen,  assistant  engineer;  Anthony  Brown, 
leveler;  John  J.  Clare,  rodman ;  James  A.  Mack,  rodman ; 
C.  A.  Connor,  foreman ;  George  F.  Brandt,  axeman ;  P.  J. 
Baine,  inspector  of  sewers;  A.  Campbell,  inspector  of 
sewers ;  W.  D.  Lenihan,  inspector  of  sewers ;  F.  G.  Purdy, 
inspector  of  sewers,  and  E.  .7.  Stanton,  inspector  of  sewers. 

Micliiiel  Garriii.   ilic  Offlridl  Architect, 

The  evidence  -hdws  that  ^Ir.  (Jarvin  is  a  district  leader  of  the 
Democratic  ])arty  in  the  Bronx,  and  ha^  been  a  political  friend 
and  supporter  nf  the  re>spondent  during  the  period  c-overed  by 
ihesc  charges.  Tn  January,  1002,  he  was  appointed  su])enn- 
tendent    of   buildings   by    the    respondent,    having   charge    of   the 
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bureau  which  has  to  do  with  the  enforcement  of  the  building  laws. 
He  then  had  his  assistants  in  his  private  business  organize  the 
Bronx  Architectural  Company  in  which  he  stated  he  retained  no 
interest  while  he  was  sui^erintendent  of  public  buildings,  but  that 
his  wife  held  his  interest.     It  is  obvious  from  the  testimony  taken 
in  1908  by  the  commissioners  of  accounts,  that  this  was  merely  a 
cloak,  and  that  31  r.  Garvin  retained  his  interest  in  the  business 
cf  the  Bronx  Architectural  Company  (See  P.  11.,  pp.  2058-2066). 
When  it  was  finally  determined  to  proceed  with  the  construc- 
tion   of   the    courthouse,    Mr.    Garvin    resigned    his    position    as 
superintendent  of  buildings,   and  the  next  day  (April  1,  1903) 
he  was  ajDpointed  architect  in  charge  of  the  construction  of  the 
ncAV  courthouse,  and  he  has  been  also  the  architect  appointed  by 
the  respondent  for  other  public  buildings.     He  dues  not  receive 
a  regular  salary,  but  is  paid  according  to  the  usual  method  —  by 
commissions  on  the  c-ost  of  the  work.     The  first  plans  prepared 
in  Mr.   Garvin's  office  for  the  courthouse  were  rejected  by  the 
municipal  art  commission.     He  then  employed  an  architect  named 
Bluniener,  who  drew  plan^  which  with  sduie  slight  changes  were 
accepted  by  the  art  commission,   and  in  accordance  with  which 
the  courthouse  is  now  being  constructed.     Blumener  testified  in 
respect  to  various  conversations  with  Garvin  quite  derogatory  to 
the  latter,  who  denies  the  truth  of  Blumener's  statements.    Blum- 
ener had  a  serious  quarrel  with  Garvin  in  respect  to  his  com- 
pensation, and  at  the  time  of  the  hearings  before  me  Inhere  was  a 
law  suit  pending  between  them.     On  his  examination  before  the 
commissioners  of  accounts,   in  1908,  Garvin   (  P.    R.,  pp.   2017- 
2116)    displayed  extraordinary  ignorance  of  the  details  of  con- 
struction of  t'he  courthouse  and  of  e\ementary  matters  connected 
with  his  profession.    He  was  not  a  graduate  of  any  school  of  archi- 
tecture, nor  had  he  ever  taken  any  courses  of  technical  education. 
He  testified,  however,  that  he  had  received  his  early  training  in 
an  architect's  office,  and  apparently  he  has  been  an  architect  by 
j.rofession  all  his  mature  life.     He  proved  that  he  had  been  en- 
trusted with  the  construction  of  a  considerable  number  of  build- 
ings in  the  borough  of  the  Bronx.     The  testimony  of  Mr.  Garvin 
l)cfore  the  commissioners  of  accounts,  in  1908,  which  will  be  found 
in   the  printed  record    (Vol.    III.   pp.    2017-2116),   and   his  ex- 
amination before  me  (T.  R.  2012;  5498,  5499-5519),  convinced 
me  that  he  was  ])rofessionally   a   wholly   unfit   ]ierson   to  be  en- 
tvnsted  with  a  Avork  of  such  magnitude  as  this  elal>oiiate  and  costly 
courthrmse.      He   admitted   that   he   depended   on   subordinates  to 
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perforin  almost  all  the  necessary  work  of  drawing  the  plans,  specifi- 
cations, etc.,  etc.  He  said  that  the  work  was  done  nnder  his  super- 
vision, as  it  would  be  done  in  any  architect's  office,  but  the  evi- 
dence fully  satisfies  me  that  he  was  without  sufficient  professional 
capacity  to  exercise  competent  supervisiiju  over  these  important 
matters. 

Mr.  Garvin  appeared  to  me  to  be  primarily  a  politician,  and  in 
res]>ect  to  these  public  buildings  to  be,  as  petitioners  claim,  sub- 
srantially  a  middleman,  who  got  the  work  through  his  political 
influence  and  employed  others  to  supply  the  necessary  professional 
qualifications. 

Martin    (rciszlcr. 

This  official  holds  the  jxisition  of  superintendent  of  highways. 
Mr.  Geiszler  did  not  appear  l>efore  me,  and  his  absence  was  ex- 
cused by  the  respondent  on  the  ground  that  Mr.  Geiszler  was  seri- 
ously ill  and  was  compelled  to  speud  the  winter  in  Florida.  ^Ir. 
Geiszler's  physician  also  testified  that  it  was  essential  to  Mi: 
Geiszler's  health  that  he  should  spend  the  winter  in  the  south,  and 
that  he  had  sent  him  away  from  Xew  York  during  several  \yvo- 
cediug  winters.  There  is  no  evidence  bearing  one  way  or  the  nthi'r 
on  the  competency  of  Mr.  Geiszler  to  perform  the  duties  of  his  not 
too  arduous  position,  and  in  the  absence  of  such  evidence  he  is 
entitled  to  the  presumption  that  as  far  as  ability  gies  he  was  com- 
])etent  for  the  work  he*  had  to  do.  There  is  evidence,  however, 
l)earing  upon  his  connection  with  ci  rtain  transactions  in  real 
estate,  which  will  be  considered  under  the  next  charge,  and  which 
seems  to  me  to  have  an  important  relation  to  the  question  of  his 
fitness  for  the  position  of  superintendent  of  highways  of  the  Bronx. 

Thomas  H.  O'XciJL 
Mr.  O'Xeill  is  the  superintendent  of  sewers.  He  testified  that  he 
wa-  b\-  trade  a  boilermaker  and  a  blacksmith.  He  began  ]nil)lic 
life  as  a  member  of  the  board  of  education  in  the  to\ra  of  West- 
chester, a  position  which  he  held  for  three  years.  He  was  then 
elected  a  justice  of  the  peace  of  that  toAvn.  but  vras  legislated  out  of 
oflicp  bv  the  annexation  act  in  June,  1S05.  Hi  1S99  he  was  ap- 
pointed su]^erintendent  of  incumbrances  for  the  borough  of  the 
Bronx  by  James  P.  Keating,  then  commissioner  of  highways  of 
the  city  of  Xew  York.  The  title  of  his  office  was  afterward 
changed  to  superintendent  of  subsurface  construction.  He  held  this 
office   continuously   until   December   81,    1903.   when   he  w^as   ap- 
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pointed  dejjuty  coiiiuiissitjiier  of  water  supply,  gas  and  electricity 
for  the  borough  of  the  Bronx.  He  held  this  office  until  1907.  when 
he  was  appointed  superintendent  of  sewers  by  the  respondent.  His 
duties  as  suiJerintendent  of  sewers  consist  of  superintending  the 
working  "  gangs."  He  had  a  "  hors3  and  rig  "  in  which  he  drove 
around  the  borough  from  "  gang  "  to  "■  gang."  The  purpose  of  his 
visits  was  to  see  that  the  "  gangs  ''  kept  at  work,  and  did  their 
work  properly.  His  immediate  superior  to  whom  he  reported  was 
the  principal  assistant  engineer  in  charge  of  the  bureau  of  sewers. 
These  sewer  "■  gangs  "  included  in  all  sixty-four  laborers.  The 
foremen  sent  in  their  reports  to  his  office.  Prior  to  the  investiga- 
tion by  the  commissioners  of  accounts,  Mr.  O'Xeill  said  he  had 
nevt  r  examined  the  reports  of  the  foremen  in  order  to  find  out  how 
many  basins  a  day  they  cleaned,  though  that  had  been  done  since 
the  connnissioners  of  accounts  had  made  their  report.  He  said  he 
had  never  established  any  system  <if  satisfying  himself  that  the 
'*  gangs  "  did  the  work  described  in  tlie  reports  of  the  foremen, 
other  than  his  personal  observation  as  he  drove  from  point  to  point, 
and  that  he  had  never  figured  up  what  it  cost  per  cubic  yard  of 
material  to  clean  sewers  in  the  borough  of  the  Bronx.  The  fore- 
men, he  said,  were  competent  men,  and  he  had  always  felt  h-^ 
cnnld  rely  on  their  statements.  My  conclusion  is  that  Mr.  O'Xeill 
was  quite  competent  to  perform  the  simple  duties  to  which  he  was 
assigned,  though  T  am  strongly  uf  the  opinion  that  the  position 
was  a  wholly  needless  one. 

Albert    H.    Lirlx'naii. 

^Ir.  Li(>b?nan  was  the  suiierintcndcnt  of  jmblic  buildings  avU 
offices,  a  bureau  wliich  had  charge  of  cleaning  the  public  buildings 
and  of  making  minor  n'])airs.  Hi«;  position  mu~t  not  be  confused 
with  that  of  the  superintendent  of  the  bureau  of  buildings  having' 
chai'go  of  the  enforcement  of  the  buildirg  laws.  He  receives  aii 
annual  salary  of  $-l-,00(».  ^fr.  Liel);  nau's  business  before  beiiig 
ap))ointed  sujierintcndent  of  buildings  was  '"  collectiiig  rough  fat 
and  bones  and  tallow  from  the  butcher  sho])s."  He  was  in  the* 
tallow  bu-ines>.  \\v  bad  been  engaged  in  that  l)usiness  with  hi-- 
father,  and  had  lieen  in  it  all  his  life,  exc?]:)t  for  about  a  year,  wh^n 
he  was  in  the  soda  water  business.  Under  him  was  a  s'>rt  of  gen- 
eral foreman.  ^Ir.  X.  C.  Bilton,  who,  the  evidence  show-;  very 
clearly,  did  all  the  imp  irtant  work  of  the  position  of  sujieriutendent 
of  buildings. 
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Two  transactions  were  proved  which  have  some  bearing  on  Mr. 
Liebenan's  fitness  for  a  public  position  at  an  annual  salary  of 
$4,000. 

Mr.  Lie'benau  wanted  a  horse  for  use  in  the  performance  of  his 
oificial  duties.  He  made  a  requisition  on  the  property  clerk.  A 
Mr.  George  H.  Xugent  was  an  old  friend  of  the  superintendent  of 
buildiugs.  Xugent  had  a  horse  to  sell  which  he  had  purchased 
from  his  father-indaw,  and  Liebenau  told  him  to  connect  with  the- 
jDroperty  clerk,  who  purchased  the  horse.  The  warrant  for  $250 
in  payment  for  this  horse  was  indorsed  by  Liebenau,  who  de- 
posited it  to  his  own  account.  He  explained  this  transaction  by 
savino-  that  Xuii^ent  needed  the  nionev  before  the  warrant  was 
ready,  and  after  the  sale  he  advanced  the  money  to  Xugent,  who 
indorsed  the  warrant,  when  received,  to  him  iu  repayment, 
Xugent  corroiborated  this  explanation. 

On  another  occasion  Liebenau  learned  that  the  })rt)perty  clerk 
was  looking  for  a  horse  for  one  <d'  the  public  officials.  A  friend 
told  him  that  one  ,John  J.  Walsh  had  a  horse  for  sale,  and  he  told 
the  friend  to  tell  Walsh  to  connect  with  the  property  clerk.  The 
horse  was  purchased  from  Walsh  for  .$.'500.  The  warrant  was 
indorse:!  to  Liebenau,  who  deposited  it  to  his  own  account.  He 
explained  this  by  testifying  that  to  oblige  a  mutual  friend  he  had 
met  AValsh  in  a  saloon  and  advanced  him  the  $800  in  cash,  as 
Walsh  did  not  want  to  wait  until  the  warrant  was  ready. 

It  has  not  been  proved  that  Liebenau  shared  in  the  i)i-ofits  uf 
these  transactions,  but  in  view  of  his  public  position  they  are  of  a 
very  questionable  nature.  The  position  which  he  holds  impressed 
me  as  a  wholly  superfluous  one,  established  simply  to  provide  a 
political  place.  The  evidence  also  convinced  me  that  however 
simple  the  duties  of  the  position  may  be,  they  were  not  per- 
formed by  ]\[r.  Liebenau,  but  by  the  foreman,  Bolton. 

The  Enr/inccrs. 

The  petitioners  very  aggressively  attack  the  professional  fitness 
of  ^fr.  Josiah  Briggs,  the  chief  engineer,  and  of  Mr.  S.  C.  Thom}> 
son,  the  principal  assistant  engineer  in  charge  of  the  bureau  of 
highways,  for  their  respective  positions. 

These  gentlemen  have  been  engineers  in  the  service  of  the  city, 
and  ('S])ecially  of  the  borough  of  the  Bronx,  for  many  years.  Sub- 
stantially all  their  professional  life  has  been  spent  in  the  niuni- 
cijial  service.     The  attack  upon  their  professional  qualifications 
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is  based  entirely  on  their  alleged  ignorance  of  the  meaning  and 
application  of  many  clauses  in  the  speciiications  used  in  contracts 
for  paving  with  sheet  asj)halt,  asphalt  block  or  wood  block. 

They  were  unquestionably  very  ignorant  of  the  meaning  of 
these  specifications.  Their  answer  is  that  they  are  not  chemists. 
I  do  not  think  that  this  is  a  sufficient  answer  in  all  respects  for 
such  ignorance  as  they  displayed  on  these  subjects.  It  is  true, 
however,  that  such  forms  of  paving  came  into  use  after  these  en- 
gineers had  obtained  their  early  professional  education.  The  sub- 
ject of  asphalt  paving  is  one  in  which  an  engineer  requires  a 
special  training  in  order  to  acquire  a  familiarity  with  the  details 
of  the  sulbject,  and  I  do  not  think  it  is  a  serious  reflection  on  Mr. 
Briggs  and  ^Ir.  Thumpsfju  that  when  the  use  of  such  forms  of 
jtaving  became  general  they  did  not  acquire  this  special  knowledge. 
It  was,  however,  their  duty  to  see  that  th?  city  was  represented  in 
such  matters  by  some  engineer  expert  in  these  descriptions  of  pave- 
ments. This  duty  they  seem  to  have  performed,  Mr.  Allen  W. 
Dow,  who  is  admitted  to  be  a  com}>etent  expert  in  asphalt  and  wood 
l)loek  pavements  (though  in  my  opinion  he  allowed  unwarrantable 
departure  from  the  specifications  in  the  contract  for  paving  the 
Sdiuhern  l)0iilevaril  with  wood  Idocks).  was  employed  by  the  re- 
s])(indent,  on  the  reconnnendation  of  the  chief  engineer,  both  to 
examine  numerous  samples  of  the  asphalt  mixtures  used  by  the  eon- 
tractors,  and  also  to  supervise  the  mauufaeture  of  wood  blocks  in 
the  few  instances  in  which  such  pavements  have  been  used  in  the 
borough  of  the  Bronx.  Xo  suggestion  is  made  that  Mr.  Briggs  and 
^Ir.  Thouij)>()U  are  not  experienced  and  com^^etent  men  in  all  the 
uiatters  of  highway  construction  in  their  charge  other  than  these 
special  forms  of  pavement,  and  in  respect  to  all  their  work  they  are 
eutir]((l  to  be  judged  l)v  the  results'.  Obviously,  that  is  the  only 
"^vay  iii  which  T  can  arrive  at  any  opinion  of  their  ])rofessional  fit- 
ness. Judged  l)y  results,  they  apjiear  to  be  thoroughly  qualified 
for  the  important  places  they  hold.  The  testimony,  without  con- 
tradiction, is  that  the  roads,  paved  and  unpaved,  in  the  Bronx 
are  in  excellent  condition,  equal  to,  if  not  better  than,  the  best 
elsewhere  in  the  city  of  Xew  York,  and  this  appears  to  be  quite  as 
true  of  asphalt  pavements  as  of  gi-anite  or  macadam.  In  respect 
to  the  wood  Idock  pavements,  the  testimony  is  that  they  have  been 
laid  too  recently  to  enable  an  opinion  to  be  formed  in  respect  to 
their  desirability  or  dural)ility. 

Xo  suggestion  has  been  made  that  the  work  of  the  bureau  of 
sewers  has  not  been  competently  performed. 
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j\J r.  Joseph  Fick-ard,  the  Property  Clerl-. 

Mr.  Pickard  impresstd  me  as  having  been  a  zealous,  upright 
and  faithful  official.  lie  seeined,  hoAvever,  to  have  no  factilty  for 
organization,  and  though  he  bitterly  resented  the  suggestion  that 
his  office  was  in  a  demoralized  condition,  I  think  the  criticisms 
made  upon  it  by  the  petitioners  are  justilied.  I  do  not  think  that 
Mr.  Pickard  was  physically  able  to  perform  the  amount  of  work 
he  took  upon  himself,  and  that  trusting  to  his  long  experience  in 
the  position,  he  neglected  to  adopt  methods  of  bookkeeping  con- 
trolling the  receii)t  and  distribution  of  supplies,  which  are  essen- 
tial to  enable  the  central  office  to  keep  a  check  on  those  using  sup- 
plies and  so  to  prevent  waste  and  loss. 

The  cases  of  the  subordinate  officials  named  in  this  charge  do 
not  seem  to  me  to  call  for  comment.  I  do  not  think  that  the  evi- 
dence in  respect  to  any  of  them  seriously  reflects  upon  the 
respond"ni. 

CHARGE    XV. 

He,  as  borough  })resident  and  as  chairman  of  the  local 
board  of  Morrisania,''''  with  veto  power,  recommended,  in- 
fluenced and  brought  al>i)ut  the  conversion,  partly  at  general 
city  expense,  of  an  old  dirt  road  in  the  remote,  unsettled 
section  kno^vll  as  Clason's  Point  into  a  hundred-foot 
thoroughfare,  iti  the  absence  of  any  demand  or  puhlic  need  for 
such  a  thoroughfare,  and  he  failed  to  cause  to  be  remedied 
a  defect  knowni  to  him  to  exist  in  the  original  proceeding 
for  takiug  title,  and  he  delayed  transmitting  to  the  law  de- 
})artment,  after  request  therefor,  flnal  damage  maps  in  this 
proceeding  iruin  A])ril  J.'i,  l!)08,  to  Xovember  5,  1!)08,  and 
has  thus  delayed  the  \(^xy  upon  the  property  benefited,  of 
any  assessment  for  such  benefit;  that  such  action  a^vd  con- 
duct ivere  largely  'm  tlie  infcrest  of  a  realty  conipani  t^tcning 
projyerty  in  the  vicinity,  in  U'hich  company  tlie  said  Haffen 
and  ■}nend)ers  of  tiis  family  were  large  stoclili aiders;  that, 
u]/on  the  request  of  said  Haflen,  the  board  of  estimate  and 
a])i)ortionnient,  on  June  15,  19U(>,  directed  title  to  vest  in 
the  city  on  August  1,  1906,  and  interest  has  been  running 
to  the  |>ro})erty  OAvners  from  August  1,  lUOG,  Avhile  the  as- 
sessment has  l)ecn  delavcd. 


For    Moiiisiuiia    rtnid    Chester. 
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The  material  evidence  on  this  charge  is  as  follows: 

In  the  year  1900,  the  Sound  \'iew  Land  and  Improvement  Co. 
v/as  incorporated.  There  were  ten  stockholders,  holding  each  ten 
shares.  The  stockholders  appear  to  have  made  initial  payments 
of  $2,010  each.  The  company  then  jjurchased  a  tract  of  land  of 
al^imt  thirty-five  acres  on  Clason's  Point  known  as  the  "  Ludlow 
Tract."  Xo  stock  was  issued  to  the  respondent  in  his  own  name, 
but  ten  shares  were  held  by  his  nephew,  John  M.  Haffen,  and  ten 
shares  jointly  by  his  brothers  John  and  ]\Iathias  Haffen.  The 
treasurer  and  organizer  of  the  company  was  Joseph  Liebertz. 

In  April,  1905,  the  ten  shares  which  u})  to  that  time  had  been 
t-ai-ried  on  the  books  of  the  company  in  the  name  of  John  ]\L 
Haffen.  were  transfeiTed  to  Louis  F.  11a  If  en,  then  president  of 
the  borough,  and  at  about  the  same  time  he  paid  an  assessment 
of  $3,200,  his  projjortionate  share  in  the  purchase  of  a  large  tract 
of  land  on  Clason's  Point,  of  about  forty-one  acres,  which  had 
been  acquired  by  the  company  in  the  preceding  January, 

Among  the  ten  associates  in  this  comi:)any  was  Martin  Geiszler, 
one  of  the  respondent's  subordinates,  holding  at  the  time  of  these 
transactions  the  position  of  superinvcndent  of  highways  of  the 
borough  of  the  l^rdiix.  Geiszler  conducted  a  real  estate  com- 
pany known   as  the  "  Geiszler-IIaas   Company."       In  December, 

1904,  he  had  accpiired  this  forty-one-acre  tract  in  the  interest  of 
the  Sound  Xu-w  Land  and  Improvement  Company,  to  which  he 
transferred  it  on  January  9,  1905. 

On  an  official  map  of  the  borough  of  the  Bronx,  dated  in  1902 
or  1903,  a  proposed  road  from  Westchester  avenue  to  the  end  of 
Clason's  Point  on  the  East  river  is  indicated.  Xothing  effective 
was  done  toward  actually  constructing  such,  a  road  until  January, 

1905.  Between  January  7  and  1-1,  1905,  two  petitions  were 
circulated  and  signed  by  or  on  behalf  of  the  owners  of  property 
on  Clason's  Point,  including  Geiszler.  These  petitions  were 
addressed  to  the  local  board  of  Chester.  One  was  for  the  acqui- 
sition of  title  l)y  the  city  to  the  land  required  for  the  proposed 
higliway,  an<l  the  other  for  regulation  and  grading  —  that  is,  con- 
structing—  the  highway.  The  district  known  as  Clason's  Point 
had  \crv  few  inhabitants,  and  a  considerable  part  of  the  territ(U-y 
through  which  the  j)roposed  road  would  run  was  and  is  salt 
marsh.  On  Fe1)ruarv  9,  1905,  the  local  board  passed  resolutions 
adn])tiiig  these  petitions,  and  on  February  11,  1905,  these  resolu- 
tions were  forwarded  with  the  borough  president's  a]iproval  to 
the    board   of  estimate   and   apportionment.       These    coiunninica- 
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tions  were  referred  to  the  engineer  (.f  the  board  of  estimate  and 
apportionment,  who,  on  April  11,  11)05,  made  his  report.  This 
report  and  the  resohition  of  the  hoard  of  estimate  and  apportion- 
ment th('reu})on  are  as  follows : 

:\nXf^TES  OF  THE  BOARD  OF  ESTIMATE  AXD  APPOR- 
TIOXMEXT,  APRIL   14.    1!»05.     PAGES  808.  801). 

Ol'EXIXO     OF     ClASOX     PoIXT     PoAD,     the     1]U()XX. 

The    folldwing    rf]ii)i'i     fnmi     the     Chief    EngiiuHM-    was 
])resentfd: 
Re]M>vt    Xo.   -27 in). 

]3t)Ai.'i)    OF    Estimate    axd    Ait'oktioxmfxt. 
Office  of  the  Chief  Encineeu, 

Xew  York.  April  12.  1005. 

Hon.    Geoi{gk    B.    ^McCleeeax,    JfKi/(jr,    CJidinnaii  *f)f    llie 
Board  of  Estimaie  and  A piJort'tO)nn(')d : 

Sir. — At  the  meeting  of  the  lioard  of  E^timare  and  Ap- 
])rirri(iiiment,  hi-ld  mi  Marcdi  -'51,  I'.M).").  a  rc])()rt  was  ])reseiited 
on  the  i)ro])osed  opening  of  Clason  Point  road,  Ix^tween 
Westchester  avenne  and  the  East  river,  horongh  of  the 
Rroiix.  Ill  this  ri'])i)rt  attention  was  drawn  to  the  fact  that 
within  the  lines  of  the  ]n-o])osed  100-foot  street  was  an  old 
wag.  11  road  three  rods  in  width,  which  was  jirobahly  entirely 
dcdicaied.  Feeling,  however,  that  my  judgment  as  to  its  dedi- 
cation might  not  he  confirmed  by  the  Commissioners  of  Esti- 
mate and  Assessment,  and  that  they  might  be  disposed  to 
make  sul)siaiitial  award-  fur  the  ]iroperty  included  within  the 
old  road,  it  was  suggested  that  the  determination  of  the  cost 
to  l)e  borne  liy  the  city  be  deferred  until  the  eomniissioners 
Lad  ben  ao])  :intiM|  and  had  drcided  upon  the  awards.  Th(> 
Board  to(»l<  no  action,  l)ut  instructed  its  engineer  to  submit 
furth(n-  information  as  to  ihe  area  occupied  by  the  existing 
road  and  the  aiiinunt  of  expense  whi(di  the  city  would  bear 
umhr  the  existing  rule  of  the  Board. 

I  find  that  the  old  road,  which  was  laid  out  in  ls<i().  in 
accii'dance  with  a  survey  made  by  ^[r.  John  Scdiuyler,  of 
-Mount  \'ernon.  has  a  wi(hh  of  three  rods,  or  49.5  feet,  and  for 
a  distance  of  al)out  0,500  f i et  it  is  included  within  the  lines 
of  ilic  new  street.     The  new  street,  however,  is  about    11,700 
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feet  in  length.  The  area  of  the  old  street,  which  has  un- 
donbtedly  been  dedicated  and  which  will  be  inclnded  within 
the  new  street/  in  470,250  sqnare  feet,  which,  if  distribnted 
over  the  entire  length  of  the  new  street,  would  correspond  to  a 
dedicated  strip  10.2  feet  in  width.  There  would  then  be  an 
average  width  of  59.8  feet  to  be  acquired,  and  if  this  were 
treated  as  a  street  widening  and  the  Board  were  to  assume 
for  the  city  one-half  of  the  expense  for  acquiring  everything 
in  excess  of  sixty  feet,  the  city  would  bear  'ZoA  per  cent.,  or, 
say.  one-third  of  the  cost  of  the  proceeding.  If  no  account 
whatever  were  taken  of  the  dedication  and  it  Avere  treated 
simply  as  a  street  opening,  the  city  would  assume  I'^i/o  per 
cent,  of  the  cost.  If,  again^  the  old  road  is  considered  to  have 
been  entirely  dedicated,  and  only  50.8  feet  in  width  remain 
to  be'  acquired,  and  if  this  were  to  be  treated  simply  as  an 
opening,  and  not  as  a  widening,  the  city  assuming  one-third 
of  the  cost  for  everything  over  sixty  feet  in  width,  the  pro- 
portion of  the  Cost  to  be  taken  l)y  the  city  would  be  22  per 
cent.  The  new  street  is  over  two  miles  in  length,  and  the 
proceeding  will  undoubtedly  be  a  long  and  costly  one.  and  I 
feel  reluctant  to  recommend  that  the  city  assume  so  large  a 
proportion  as  one-third  of  the  cost,  since  it  would  be  unable 
to  reconsider  its  own  action.  The  circumstances  are,  there- 
fore, submitted  to  the  Board  for  its  determination  as  to  the 
proportion  of  expense  to  l)e  borne  by  the  city. 

Eespectfullv, 

XELSOX  P.  LEWIS, 

Chief  Engineer. 

The  following  resolntinns  were  then  adopted: 

liesoh-i'd,  That  the  Ijoard  of  Estimate  and  Apportionment 
of  the  City  of  Xew  York,  in  pursuiance  of  the  provisions  of 
section  970  of  the  Greater  Xew  York  Charter,  deems  it  for 
the  public  interest  that  the  title  to  the  lands  and  jn-emises 
re(]uired  for  the  opening  and  extending  of  Clason  Point  ro'ad, 
from  AVestcheister  avenue  to  the  East  river  (or  Long  Island 
Sound),  in  the  Borough  of  The  Bronx,  City  of  Xew  York, 
should  be  accpiired  by  the  City  of  Xew  York. 

Resolved,  That  the  Board  of  Estimate  and  Apportionment, 
deeming  it  for  the  public  interest  so  to  do,  hereby  requests 
the    Corporation    Counsel    to   make   ap])lication   to   a   Special 
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,  Teriii  of  tiio  Supreme  Court  for  the  appoiutmeut  of  Coui- 
missioners  of  Estimate  aucl  Assessment,  and  to  take  the  neces- 
sary proeeedings,  in  the  name  of  the  City  of  New  York,  to 
acquire  title  wherever  the  same  has  not  heretofore  been  ac- 
quired, for  th(  use  of  the  public,  to  the  lands,  tenements  and 
hereditaments  that  shall  or  may  be  required  for  the  purpose 
of  opening  and  extending  Clason  Point  road,  from  West- 
chester avenue  to  the  East  river  (or  Long  Island  Sound),  in 
the  Borough  of  The  Bronx,  City  of  j^ew  York. 

Resolved,  That  twenty-two  per  cent  of  the  cost  and  ex- 
penses of  said  i)r()ceedings  shall  be  borne  and  paid  by  the 
City  of  Xcw  York,  and  that  the  remainder  shall  be  assessed 
upon  the  i)roperty  deemed  to  be  benefited  thereby. 

Affirmative,  The  Mayor,  The  Comptroller,  The  President 
of  the  Board  of  Aldermen,  The  President  of  the  Borough  of 
Manhattan,  The  President  of  the  Borough  of  Brooklyn,  The 
President  of  the  Borough  of  The  Bronx  and  the  President  of 
the  Borough  of  Queens  —  15. 

I  herein-  cei'tifv  that  the  foregoing  is  a  true  extract  from 
the  minutes  of  the  meeting  of  the  Board  of  Estimate  and 
Apportionment  held  on  A})ril  14,  1905. 

JOSEPH  IIAAG, 

J.    C.    D.  Secretary. 

Pursuant  to  this  resolution,  eommissions  of  estimate  and  assess- 
ment were  appointed,  and  on  June  15,  190G,  the  boarel  of  esti- 
mate and  apportieaiment  passeel  a  resf)lution  directing  that  upon 
the  1st  day  of  August,  1006,  the  title  to  each  and  every  piece  or 
parcel  of  land  lying  within  the  lines  of  the  proposeel  roael  shonid 
be  vested  in  the  city  etf  Xew  York.  The  respondent  voted  in  favor 
of  these  resolutions.  The  board  of  estimate  and  apportionment 
authorized  also  the  contract  for  regulating  and  grading  the  pro- 
poseel highway.  This  highway  is  a  boulevarel  100  feet  wide. 
The  estimated  cost  of  cenistrnction  was  $194,261.  A  contract 
for  constructing  it  was  executed  with  John  C.  Rogers  in  August, 
1906. 

The  first  tract  ])urchased  by  the  Sound  View  Land  &  Improve- 
ment Company,  and  held  by  it  since  1900,  did  not  abut  directly 
oil  tlie  ])ro]>osed  highway,  but  was  connecteel  with  it  by  a  right  of 
way.  The  tract  ])urcha«ed  for  the  company  toward  the  enel  of 
Decoinlx'r,  1904,  by  ^lartin  Geiszler,  supcrintenelent  of  highways, 
and  actually  (I'aiisfcrred  to  this  company  by  Geiszler  in  January, 
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1905.  when  the  petitions  for  the  proposed  improvement  were  in 
ci^'ciilation,  does  abnt  on  the  proposed  highway,  having  a  frontage 
thereon  of  2,500  feet. 

The  tirst  branch  of  this  charge  alleges  that  the  propose<l  im- 
jirovement  w^s  nnnecessary. 

It  is  risky  to  say  that  the  constrnction  of  a  goixl  highway 
throngh  any  nndeveloped  section  of  the  borough  of  the  Bronx  is 
linnteessary.  In  such  a  rapidly  growing  suburb.  p>pulation  in- 
creases rajiidly,  and  undoubtedly  it  is  frequently  a  wise  policy 
to  construct  pu])lic  im])rovements  in  advance  of  the  movement  of 
j^opulation.  The  building  of  roads  through  an  undeveloped  sec- 
tion sometimes  creates  a  demand  for  land  and  invites  develop- 
ment. Whib^  the  contract  for  building  this  highway  appeared 
to  have  been  substantially  finished  at  the  time  of  the  hearings  in 
this  proceediug,  the  commissioners  of  estimate  and  assessment  had 
not  yet  filed  their  reix)i*t,  so  it  was  not  practicable  to  know  what 
the  views  of  the  property  holders  who  will  have  to  ])ay  the 
cost  of  the  road  are  in  respect  to  the  advisaliility  of  so  costly 
a  street  through  a  wholly  tindeveloped  territory.  The  few  ])er- 
sous  actually  owning  land  on  Clason's  Point,  and  Avho  signed  the 
petitions,  were  enthusiastically  in  favor  of  it. 

My  o])inion  is  that  this  im])rov('m('nT  vras,  to  say  the  least. 
]u'cmat;ire.  I  do  not  think  that  a  road  involviu'i;  such  gi'eat  ex- 
]>(  nditure  woubl  luixc  lieen  Imilt  through  tbis  rather  isolated  and 
v>liolly  undeveloped  ])art  cf  the  borough  at  the  instance  of  the  few 
owners  (f  pi'0])erty  actually  situated  on  Clasrn's  Point.  The 
ai'ca  ujjon  which  the  cost  of  building  the  road  will  be  asscsseel 
(  xtcnds  far  beyond  the  boundaries  of  the  land  own.ed  by  tli  ise  who 
signed  the  original  petitions  to  the  local  l)oard.  Whether  the 
improvement  would  have  been  undertaken  and  ]ircssetl  t )  cm- 
jilction.  had  it  not  been  for  the  interest  wbieb  intlnential  otHeials 
ef  the  b-rough  had  acquired  in  the  abutting  land,  is,  in  my 
0])inion,  very  doubtful.  At  any  rate,  this  relation  of  acts  and 
elates  a]i])ears:  The  aciiuisitiou  l>y  the  ju'esielent  of  the  borough 
and  his  su])erintendent  of  highways,  through  the  Sound  View  Lanel 
k  Tm]n-ovement  Coni])any,  of  a  considerable  interest  in  lanel  on 
C'lason's  Point  which  would  in  all  ))n  liability  be  greatly  increased 
in  value  by  the  constrnction  of  this  highway.  Coincident  with 
tbe  ac(]nisition  of  this  interest  the  ]U'oposed  imjirovement  is  in- 
aniini'ati  d  ami  en(M'getieally  pressed  by  the  respondent  to  com- 
]i]etion. 

The  remainder  of  this  charge,  though  awkwardly  drawn,  alleges, 
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in  substance,  that  the  i-oad  was  built  largely  in  the  interest  of 
this  Sound  View  Land  k  Ini]n-ovement  Company,  in  which,  it  is 
charo'od,  the  respo;ident  and  some  of  his  relations  were  largely 
interested. 

The  res])ondent's  txjdanation  of  his  interest  in  this  company 
is  as  follows : 

His  nephew.  John  M.  Haffen.  was  in  the  habit  of  borrowing 
money  from  him  frequently,  and  he  always  let  his  nephew  have  it 
when  requested.  Early  in  J  IK),")  —  no  specific  date  is  given  — 
this  ue])hew  desired  to  borrow  some  money  from  his  uncle;  the 
latter  d  es  not  know  how  much;  it  may  have  been  a  thousand;  it 
may  have  been  $2,000.  Tie  loaned  the  mone_\  to  his  uephcnv  — 
he  thinks  in  cash — .  Xcither  made  any  entry  of  the  trans- 
acti(.ii  or  k('])t  even  a  nu-mrirandum  of  it.  John  ^1.  Hatfen, 
the  ue])h(W.  insisted  on  giving  his  uncle  some  security  for  this 
hiaii,  aiKJ  delivered  to  him  ten  shares  of  the  stock  of  the  Sound 
^"ic\v  Land  ^:  Imjn'ovtment  ('om])auy.  In  the  following  April 
(lltO,"))  this  stock  was  transferred  on  the  books  of  the  Sound 
Vi(\v  Land  k  Imjn'ovement  Comjiany  from  the  name  of  John  M. 
llaflni  III  that  of  Louis  7.  TTaifen.  the  respondent.  About  the 
>anie  time  the  Inijn'ovenient  ('onipany,  having  taken  over  from 
^Lu-iin  Geiszler,  su])erintendent  of  highways,  the  tract  ]mrehased 
liy  him  for  the  company  in  December,  1904,  subject  to  a  mort- 
gage of  $40,000,  and  wishing  apparently  to  pay  off  this  mortgage, 
or  a  ])art  of  it,  assessed  its  stockholders  $3,200  each,  and  the  rc- 
.-j.'.ndcnt  ])aid  that  assessment,  and  received  forty-two  additional 
sluii'(s  (  f  stock,  making  the  nund>er  of  shares  then  standing  in  his 
name  on  the  books  of  the  com])aiiy  tifty-two  shares  in  all.  Each 
of  the  t(n  associates  held  the  same  amount  of  stock. 

The  res])ondent  says  he  sup])oses  that  these  forty-two  shares 
w(  re  issued  to  him,  because  he  was  then  recordeel  on  the  books  of 
the  com])any  as  the  holder  of  ten  shares,  and  that  he  paid  the 
inon(y  on  behalf  of  his  nephew,  though  the  latter  does  not  appear 
til  have  1)een  considted  or  even  notified.  The  entries  in  a  cash 
book  kf])t  by  TJebertz  credited  the  respondent  with  the  initial 
])ayinent  of  $2,010,  and  of  numerous  sums  between  1900  and 
19(17.  as  follows: 

1  •.»()() $2,010  00 

190(1 103  63 

1901 153  41 

1901 30  30 


$152 

84 

130 

41 

125 

00 

40 

00 

100 

00 

1.30 

00 

TO 

00 

40 

00 

50 

00 

210 

00 

70 

00 

I 

50 

90 

00 

li>U2 
1903 
1904 
1905 
1905 
1905 
190() 
190G 
1906 
190(3 
1907 
1907 
1907 


Tluj^e  ])a_vni(iits  were  all  in  addition  to  the  large  payment  of 
$3,200,  in  Ai)riK  1905.  The  respondent  while  at  first  saving  that 
hv  did  not  rocolhet  whether  he  made  these  payments  or  not.  in- 
cdudiiig  the  initial  payment  of  $2,010,  said  afterward  that  he 
th  .nght  he  had  nn\de  some  payments  for  his  nephew,  and  finally 
(  T.  K.,  5890,  5891)  produced  a  couple  of  returned  checks  of  his 
own  which  showed  that  he  had  made  snch  payments.  He  testified 
as  follows  (T.  K..  5880): 

TiiK  Co.MMissioxEK :  There  are  a  long  series  of  payments, 
Mr.  Half  on.  recorded  a])})arently  from  year  to  year.  Have 
Villi  any  i-eculleetion  whether  ynn  made  those  payments  or 
didn't  make  them  ;; 

Thk  Witness:  While,  as  I  said  before,  Mr.  Commissioner, 
I  have  (in  many  occasions  advaneeil  moneys  to  my  nephew, 
and  1  may  have  advanced  those  moneys  for  my  nephew  here, 
1  won't  deny  it. 

The  C'o.mmissioxek  :  Why  wonld  yon  be  advancing  moneys 
to  the  Sdund  View  Land  ^:  Improvement  Company  for  your 
ne])hew  ( 

Tiik  Witness  :  1  will  tell  vdu  the  reason  why,  Mr.  Coinmis- 
sioner,  because  the  gentlemen  connected  with  this  company, 
^Ir.  Geis/der  and  ^Ir.  Liebertz.  came  to  my  otfice  very  often, 
and  they  may  have  mentioned  about  this,  and  I  may  have 
advanced  the  moneys  at  the  time  the  request  was  made. 

'i'lii':  WrixEss:  They  wmild  come  in  and  say  Jdhnnie  owes 
so  nnudi  niouev.  ami  I  would  hand  it  to  them. 
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Till-;  ('():M:\iissroxEK :  I  don't  refer  to  the  exact  anioiuits  in 
dollars  and  cents,  or  the  exact  dates ;  bnt  are  yon  nnable  to  say 
whether  yon 'did  make  jutynients  during  those  years  to  that 
coni])any  (ir  not  ( 

TiiK  WiTXKss:  I  think  I  did  make  some  payments  for 
my  nephew.  ^^  ^  "  I  won't  say  I  di(hi't,  Mr.  Conmiis- 
sioner,  hnt  1  believe  I  did  on  si'veral  occasions  advance 
money. 

It  a])i)earc(l  also,  that  J.  M.  Haffen,  the  nephew,  had  himself 
paid  five  small  assessments,  amonnting  in  all  to  $321,  on  the  ten 
shares,  between  September  24,  IDOO,  and  ]\ray  20.  1904. 

In  October,  1905,  so  the  respondent  testified^  as  an  election  was 
coming  on  in  which  he  expected  to  be  a  candidate  for  the  office  of 
borongh  ])i'c^i(l(  iit,  lie  needed  his  money,  and  sent  for  his  nephew 
and  told  him  tliai  he  must  take  back  the  stock  and  i)ay  the  respond- 
ent the  amount  of  his  loan-.  Thereupon  the  nephew  in  October, 
1905,  at  tlie  res})i)ndent's  honse,  jiaid  to  the  respondent  in  cash 
from  five  ihonsand  to  six  thousand  dollars,  and  received  the  cer- 
tificates for  fifty-two  shares  of  stcck  of  the  Sonnd  View  Land  &  Tm- 
]irovement  (\im])any.  The  stock  had  not  been  transferred  on  the 
books  of  that  com^iaiiy  from  the  name  of  the  respondent  to  the  name 
of  John  M.  Ilatfen  ai  tlie  time  of  the  hearings  in  this  proceeding, 
bnt  John  M.  liatfeii  had  I  hem  in  his  ])i)Sscssion  snbscnpient  to  Octo- 
lier,  1905. 

In  the  investigation  of  the  l)orongli  of  the  Bronx  made  ly  the 
conmiissi(»n(  rs  of  acconnts  in  1908,  the  respondent  was  questioned 
in  r(s]Kct  lo  hi^  knmvledge  of  the  Sonnd  View  Land  <&:  Improve- 
ment ("ompany.  At  that  time  tlu  ])etitioners  say  tlu-y  did  not 
know  that  he  had  any  ])ersonal  relations  with  the  company. 

Afr.  Ilaffen's  t(»stiniony  will  be  fonnd  in  volume  II  of  the  printed 
record  (]>]).  1800-1870).  While  this  testimony  is  in  manv  places 
evasive,  he  testified  substantially  that  he  was  not  connected  with 
the  Sound  View  Land  &  Improvement  Company,  or  any  real 
estate  com])aiiy,  and  that  he  was  averse  to  having  any  of  his  sub- 
ordinates comi'.  cted  with  such  companies;  that  he  did  not  know  of 
]')ersons  who  were  interested  in  jtroperty  fi'outing  on  Olason's  Point 
road;  he  said  (]).  1870)  : 

r  did  not  allow  myself  to  be  connected  with  any  of  these 
matters,  and  I  did  not  want  anvl)ody  else  to  be  connected. 
(IJeferring  to  subordinate  officials). 
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He  ?aid  (p.  1864)  :  That  he  might  have  heard  of  the  Sound 
View  Land  &  Improvement  Company ;  that  he  never  had  had  any 
direct  dealings  with  them,  and  did  not  know  whether  he  had  ever 
heard  of  them ;  that  he  did  not  know  personally  about  them. 

Hi<  whole  testimony  at  that  time  is  a  substantial  denial  that  he 
knew  anything  about  the  Sound  View  Land  k  Improvement  Com- 
[)any.  or  had  ever  had  anything  to  do  with  it. 

It  is  wholly  impossible  to  reconcile  this  testimony  uf  the  re- 
spondent with  the  facts  admitted  on  th?  hearings  before  me.  It 
strains  credulity  to  believe  that  at  the  time  the  respond  nt  testified 
before  the  commissioners  of  account >;  in  1908  he  did  not  know 
what  his  transactions  had  been  with  this  company. 

John  M.  Ilaffen  testified  that  he  was  the  original  sul)scril)er  for 
the  ten  shares  of  stock  of  this  company  in  1900,  and  that  the 
initial  payment  of  $2,010  had  been  made  for  him  liy  his  father. 
The  latter  was  not  called  to  testify.  The  nephew  testified  also  that 
eai'ly  in  190.5  he  borrowed  money  from  his  uncle — 'ptihaps  two 
tliou-and  dollars  —  and  delivered  to  his  uncle  the  certificate  for  ten 
shares  of  stock  as  security.  This  stock  he  had  had  in  his  posses- 
sion from  the  origin  of  the  company.  He  testified  that  in  October, 
190.").  he  had  paid  back  to  his  uncle  five  thousand  or  six  thousand 
dollars  in  cash,  and  had  taken  back  the  certificates  of  stock  which 
had  remained  in  his  possession  ever  since.  He  could  not  remem- 
ber how  much  he  had  paid,  but  thought  it  was  about  that  amount, 
and  that  he  g  )t  the  money  from  his  father.  He  had  nn  entries, 
cheeks  or  other  memoranda  of  the  transaction. 

In  corroboration  of  this  testimony,  the  respondent  called  one  Wil- 
liaiu  F.  A.  Kiirz.  who  said  he  was  a  real  estate  broker,  living  at 
'>'>!  Grant  avenue  in  the  borough  of  the  Bronx;  that  in  October, 
190,').  at  President  Hafi'en's  house,  he  had  written  his  name  as  a 
witness  on  the  back  of  ste)ck  certificates  for  ten  shares  and  forty-two 
shares  respectively  in  the  Sound  View  Land  &;  Improvement  Com- 
]iany:  that  he  had  gone  there  with  John  M.  Haifen,  at  the  latter's 
request ;  that  he  had  known  both  th?  Haffens  for  many  years ;  that 
he  signed  his  name  as  a  witness  to  the  transfer  of  the  stock  certifi- 
cates and  withdrew.     Before  he  withdrew,  he  said : 

I  seen  an  envedope;  young  Half  en  took  out  an  envelope; 
and  I  seen  some  money;  I  didn't  pay  no  attention;  he  passed 
it  over  to  the  president. 

Q.   And  vou  heard  nothing  said   about   the  amount?     A. 

Xo.  '  ■  :  ;  i 
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(^.  Or  anv  referei  ce  to  the  Latnre  of  the  transaction^  A. 
Ko. 

Q.  Wasn't  there  some  conversation  between  President 
Hatfen  and  his  nephew  at  that  time  ^  A.  Xo;  only  that  he 
put  the  paper  in  front  of  him,  and  I  witnessed  that,  and  I 
went  away. 

Joseph  Liebertz  was  instrumental  in  organizing  the  Sound 
View  Land  k  Imprcvement  Company  in  1900,  and  has 
always  been' its  treasurer  and  manager.  He  was  an  intimate 
friend  of  the  respondent,  and  of  the  other  associates  in  this  com- 
pany. In  the  investigation  of  1908  he  testified  before  the  com- 
missioners of  accounts  (volume  II  of  the  printed  records,  pages 
1998-2€06j.  At  that  time  Liebertz  said  that  the  company  had 
])urchased  a  tract  of  about  thirty-iivo  acres  on  Clason's  Point  in 
IHOI;  and  another  tract  of  about  forty-tjne  acres,  through  Geiszler, 
ill  1!!04.  Geiszler,  in  ])nrehasing  it,  acted  fur  the  S  und  View 
j.and  and  Improvement  Company.  Mr.  Louis  F.  Ilatfen.  the 
ie-i)ondent,  he  said,  was  interested  in  the  company  from  tlu'  be- 
ginning. ,Mr.  Ilatfen's  brother.-,  John  and  ^Nfatthias.  also  held 
a  one-tenth  interest  jointly.  .Mr.  Louis  F.  Hatfen's  stock  had 
been  transferred  to  him  from  J  dm  M.  Half  en.  The  respondent, 
Liebertz  testified,  had  ten  shares  orii>iiially  ""  and  lltcn  hij  tind 
hjl  irJien  we  increased  tJie  stock  he  held  the  same  as  the  rest  of 
us  —  ~)2  shares."     All  the  associates,  he  said,  had  paid  alike. 

During  this  jjroce^ding  Liebertz  was  called  liy  the  resj;  indent 
as  a  witness.  ( T.  P.,  v(d.  9,  ]>]>.  (il^O— (5177  ).  .Vecording  to  the 
testimony  then  given,  a  certain  cash  l>ook  which  he  had  produced 
before  the  Comniissioners  of  Acc:junts  in  1908,  a])])ai'ently  as  an 
ofbcial  record,  was  not  an  official  book,  but  one  which  he  had  kept 
for  his  own  convenience.  Prior  to  1905  he  had  not  kept  any 
reiiiilar  aecnint  of  his  recei])ts  and  di-Ijiir-enieiits  on  behalf  of 
the  com].any  exce]>t  some  entries  on  the  stubs  of  his  check  books. 
In  1905  he  decided  to  kee]i  a  record,  as  the  stock  of  the  company 
\v.\i\  been  increased  and  further  ex])eiiditures  incurred.  He  there- 
foi-e  o]X'ned  this  cash  book  and  juoceeded  to  write  it  \\\)  from  the 
origin  of  the  c mipany.  He  entered  the  res])ondent's  name  as  one 
of  the  original  ten  stockholders,  because  the  stock  then  (1905) 
'-tood  in  the  respondent's  name,  having  been  transferred  to  him 
in  Apri\  1905,  overlooking  or  disregardino'  the  fact  that  until 
about  the  time  h','  had  o])ened  this  cash  book  the  original  ten 
sh:ires  had  stood  in  the  name  if  John  ^f.  Hatfen.     In  enterino'  in 
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this  book  payments  since  1900,  be  said  tbat  wherever  he  found 
from  his  check  lyyok  tbat  he  himself  had  paid  an  assessment,  he 
assumed  tbat  each  of  the  ten  associates  bad  done  the  same,  and 
credited  them  accordingly.  In  that  way  he  bad  credited  to  the 
respondent  all  the  payments  on  the  original  ten  shares  from  Jan- 
uary, 1900,  to  April,  1905,  and  all  the  payments  on  fifty-two 
shares  subsequent  to  April,  1905,  The  respondent's  payment 
of  $3,200  for  the  additional  forty-two  shares  issued  in  April, 
1905,  was  jeceived  by  Liebertz  through  Geiszler.  Payments 
subsequent  to  October,  1905,  were  apparently  made  by  Louis  F. 
Haifen  for  a  time.  On  June  2,  1905,  Liebertz  received  the 
respondent's  check  for  $40;  on  July  31,  1905.  a  similar  check 
for  $100;  and  on  Xovember  28,  1905,  a  similar  check  for  $130. 
The  first  two  checks  Liebertz  said  he  received  by  nmil  or  messen- 
ger. In  respect  to  the  check  for  $130,  he  said  ( T.  R.,  p.  0132)  : 
"  Mr.  Haffen  did  not  pay  the  sum  to  me.  It  may  have  bsen  Mr. 
Korndorfer,  clerk  in  the  employ  of  the  bureau,  or  John  M.  Haffen, 
or  ^Ir.  Geiszler."  Lielx'rtz  c(intinued  to  credit  these  payments  to 
the  respondent,  because  he  did  not  know  that  Louis  F.  Haffen 
bad  retransfcrrc  (I  the  stock  to  John  ]\I.  Ilatfen.  In  respect  to 
payments  in  January,  1900,  Liel)ertz  testified   (  T.  li.,  pp.  6132— 

Q.  Under  date  of  January  31,  1906,  you  have  entered 
here  apparently  a  receipt  from  Louis  F,  Haffen  for  the  pay- 
ment of  $70  ?    A.   Tbat  is  the  same. 

Q.  Did  Louis  F.  Ilatfen  pay  you  any  such  sum  as  tbat  i 
A.   Xo;  that  is  the  same  answer  as  last. 

(}.  Or  did  anybody  ]iay  y<>n  that  sum  for  him?  A.  It 
must  have  l)een  done  so. 

Q.  For  him  ^  A.  I  don't  know;  fi.r  the  party  tbat  held 
that  stock. 

The  checks  were  left  at  his  house  during  his  absence.  He 
knc  w  they  must  have  been  left  on  account  of  Air.  Louis  F.  Haffen, 
l)ecaiis(>  all  the  other  associates  had  i)aid  their  assessments  and 
the  res])ondent  was  the  only  one  from  whom  payment  was  due 
(T.  I{..  ])]).  6133— 6141  ).  The  payments  were  sometimes  in  check 
and  sonu-limes  in  cash.  On  cross-examination  the  witness  said 
the  jiayments  subsequent  to  1905  were  brought  to  him  by  John  M. 
Haffen  and  a  ]\Ir.  Xoble.  He  was  almost  positive  that  in  1906 
and  1907  h(-  received  payment.-  from  John  ]\I.  Haffen  only 
(  jip.   6173,  6174).     He  supposed  these  payments  when  made  to 
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Lim  by  John  M.  Haffeu  were  ou  behalf  of  Louis  F.  Haffen,  to 
whom  he  credited  them. 

Liebertz  endeavored  to  reconcile  his  testimony  before  the 
commissioners  of  accounts  in  1908  with  his  testimony  in  this 
proceeding  by  saying  that  he  must  have  l)een  "vvi-ong  in  testifving 
in  1908  that  Louis  F.  Hatt'en  was  the  original  holder  of  ten 
shares,  and  that  Louis  F.  Hatfen  had  been  interested  in  the  com- 
pany fnan  the  start.  This,  he  said,  was  an  erroneous  assumption 
which  he  had  been  led  to  make  by  the  fact  that  when  he  opened 
his  cash  bock  in  1905  the  respondent  was  the  stockholder  of 
record,  and  had  continued  to  be  so  until  1908.  when  Liebertz 
gave  his  original  testimony. 

Liebertz  testified  in  this  proceeding  tha4:  he  had  in  1900 
endeavored  to  get  Louis  F.  Haffen  to  join  the  company,  and  that 
the  latter  said  he  didn't  care  to  go  in  but  that  perhaps  John  M. 
Hatien  would  take  an  interest  (T.  K.,  p.  0159). 

I  find  ii  quite  imi)ossible.  to  reconcile  the  testimony  of  this 
witness  before  the  commissioners  of  accounts  in  1908  with  his 
testimony  in  this  proceeding.  He  had  organized  the  Sound  View 
Land  &  Improvement  Company,  his  associates,  including  the 
respondent,  were  his  intimate  friends,  and  it  is  quite  incredible 
that  he  should  not  know  whether  Lotiis  F.  Haffen  was  or  was 
not  interested  in  the  enterprise.  The  evidence  is  overwhelming 
that  he  believed  that  Louis  F.  Haffen  was  interested  in  the  com- 
])any  from  the  commencement  and  had  continued  to  be  so  inter- 
ested until  the  investigation  in  1908.  Xobody  was  in  a  better 
position  than  Lielx'rtz  to  know  the  truth  on  this  point.  In  his 
testimony  in  this  proceeding  Liebertz,  in  my  opinion,  was  not 
t-andid,  and  Avas  endeavoring  to  relieve  the  respondent  from  what 
he  evidently  believed  was  the  injurious  effect  of  the  testimony 
given  by  Liebertz  before  the  commissioners  of  accounts  in  1908. 

On  all  this  evidence  I  find  that  the  respondent,  Louis  F.  Haffen, 
was  interested  in  the  Sound  View  Land  &:  Improvement  Company 
from  the  time  of  its  organization  in  1900.  The  ten  shares 
entered  of  record  in  the  name  of  John  M.  Haffen  were  his  shares. 
Wh(  n  these  ten  shares  were  transferred  to  his  own  name  in 
A])rii.  1905,  he  had  not  in  my  opinion  received  them  from  his 
iiejihtw  as  security,  and  when  he  jiaid  the  assessment  of  $3,200 
for  which  he  received  forty-two  a<lditional  shares,  such  payment 
was  not  made  on  b(half  of  his  nephew,  but  on  his  own  account. 
Assuming   that    in    October,    1905,   the   respondent   did    in   fact 
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transfer  to  John  31.  Haffen  eertilicates  for  tifty-two  shares  of 
this  stock,  I  entirely  discredit  the  story  that  John  ]\r.  Haffen 
then  delivered  to  the  respondent  from  $5,000  to  $(3,000  in  cash, 
in  repayment  of  an  alleged  loan  secured  by  the' stock.  It  is  true 
that  the  stock  certificates  contain  indorsed  upon  them  a  transfer 
as  of  a  date  in  October,  1905.  This  transfer,  in  my  opinion,  was 
merely  colorable,  whenever  made,  and  was  not  intended  to  trans- 
fer title  to  the  shares  to  John  M.  Haifen  Avho  never  had  them 
transferred  to  his  own  name  on  the  books  of  the  company. 

I  find  also,  that  the  purchase  for  this  company  of  the  tract  of 
forty-one  acres  with  a  frontag-e  of  2,500  feet  on  the 
proposed  Clason's  Point  road,  by  Martin  Geiszler,  then  superin- 
tendent of  highways  of  the  borough  of  the  Bronx,  was  made  on 
behalf  of  the  respondent  and  his  associates  in  the  improvement 
company,  with  a  view  to  obtaining  the  increased  value  of  land 
which  they  hoped  would  be  the  result  of  constructing  the  pro- 
posed Clason's  Point  road.  What  relation  of  cause  and  effect 
there  may  be  between  the  acquisition  by  these  borough  officials 
of  an  extensive  tract  of  land  abutting  on  the  proposed  highway 
and  the  construction  of  that  highway,  is,  of  course,  largely  a 
matter  of  conjecture.  Before  they  obtained  their  interest  noth- 
ing active  was  done  to  inaugurate  the  proceedings  which  cul- 
minated in  the  construction  of  the  highway.  Immediately  after 
they  acquired  their  interest,  the  proceedings  were  inaugurated 
and  pressed  energetically  to  completion.  The  highway,  while  it 
will  undoubtedly  be  useful  in  the  development  of  this  rather 
isolated  and  sparsely  inhabited  tract  of  land,  is  undoubtedly 
premature.  There  was  certainly  nothing  like  an  urgent  necessity 
for  it,  and  in  view  of  the  many  urgent  demands  for  money  with 
which  to  provide  much  more  necessary  public  improvements,  I 
am  strongly  of  the  opinion  that  the  real  motive  for  and  cause  of 
the  inauguration  and  completion  of  this  work  was  the  interest 
of  the  respondent  and  one  of  his  principal  subordinates  in  the 
abutting  land. 

Another  specification  in  this  charge  is  that  the  respondent  has 
been  guilty  of  misconduct  in  delaying  proceedings  to  cure  a  defect 
in  the  original  proceeding  for  taking  title. 

The  material  evidence  on  this  part  of  the  charge  is  as  follows: 
It  was  discovered  by  the  topographical  bureau  of  the  chief  en- 
gineer's ofiice  of  the  borough  of  the  Bronx,  in  1906,  that  the  maps 
filed  with  the  board  of  estimate  and  apportionment  at  the  time 
they  passed  their  resolution  that  title  to  the  Clason's  Point  road 
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should  vest  on  August  1,  1906,  were  erroneous.  The  error  con- 
sisted in  showing  on  the  original  map  a  bulkhead  line  of  the  East 
river  uiffereiit  from  the  one  approved  bv  the  Secretary  of  War,  It 
became  necessary,  therefore,  to  file  a  new  map.  This  map  was 
forwarded  to  the  board  of  estimate  and  apportionment  by  the 
borough  ju'esident,  l)nt  was  rejected  by  the  engineer  of  that  board 
because  the  topographical  bureau  had  undertaken  to  make  other 
changes  in  respect  to  land  to  which  title  had  already  been  acquired. 
He  sent  the  nuip  back  to  the  res^iondcnt  to  have  the  original  lines 
restored  except  in  respect  to  the  changed  bulkhead  line.  A  map 
in  accordance  with  the  suggestions  of  the  engineer  of  the  board  of 
estimate  and  app.irtionment  appears  to  have  been  ])repared  by 
April,  1907,  but  by  a  mistake,  instead  of  forwarding  it  to  the 
boarel  of  estimate  and  a])portionnient,  the  respondent  sent  it  to 
the  assistant  corporation  counsel  in  tdiarge  of  the  assessment  in-n- 
cecding.  This  mistake  was  not  discovered  until  April,  1908.  In 
the  nu'antime  a  new  map  of  section  5-1  of  the  borough  of  the 
Bronx,  which  included  Clason's  Point,  and  on  which  the  bulkhead 
line  was  correctly  indicated,  had  been  tiled  with  the  board  of  esti- 
)iuite  and  a]i]iortionment,  and  was  adopted  by  that  board,  and 
ajjproved  by  the  mayor  on  May  13,  1908.  This  corrected  that 
error.  Again,  on  A])i'il  ir>,  1908,  the  assistant  corporation  counsel 
in  charge  of  street  op(  nings  requested  the  respondent  to  send  tinal 
damage  and  benefit  nui])s  of  the  Clason's  Point  road  proceeding. 
These  maps  were  not  prepared  and  transmitted  to  the  corporation 
.•onu<(I  until  November  5,  1908.  The  petitioners  claim  that  both 
the  delay  in  coi-recting  the  error  in  respect  to  the  bulkhead  line 
and  the  six  months'  delay  in  transmitting  to  the  corporation  coun- 
sel tinal  dauuige  and  beiietit  maps,  were  intentionally  caused  by 
the  respon('ent.  The  petitioners  ])oint  out  that  under  the  law'S 
relating  to  such  matters,  interest  on  the  awards  subsequently  to  be 
made  to  property  owners  whose  lanel  was  taken  for  the  Clason's 
Point  road  would  run  from  August  1,  1906,  the  date  fixed  by  the 
board  of  estinuite  and  apportionment  for  the  vesting  of  title  in 
the  city.  The  motive  for  the  respondent's  delay  in  transmitting- 
these  maps  they  tind  in  his  elesire  that  both  he  and  his  friends 
should  receive  interest  upon  their  awards  (iuring  as  long  a  perioel 
as  possible.  The  petitioners  say  that  it  has  been  a  very  common 
custom  for  the  speculative  he)klers  of  real  estate  taken  for  a  public 
iin])rovenient  to  sell  the  parcels  condemned  to  innocent  purchasers, 
giving  an  unincund)ered  title,  which  under  the  law  as  it  stands 
they  would  be  able  to  do  and  retain  their  interest  in  the  awards 
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thereafter  to  be  iiiade  for  the  huid  taken,  and  in  the  intere-t  from 
August  1,  1  *,»()(),  the  date  of  vesting-  of  title  in  the  city.  The  inno- 
cent ])urchaser,  however,  wouhl  be  left  to  hear  the  assessment  for 
hcnclit  al;out  to  he  ini})0scd  on  the  })roperty  sohh  The  evidence 
does  not  convince  me  that  the  original  error  in  respect  to  the  bulk- 
head line  was  not  an  innocent  mistake,  or  that  the  subsequent 
delays  in  correcting  the  majjs  and  in  snp])Iying  the  linal  damage 
and  benetit  ma]is  were  intentional,  or,  so  far  as  there  was  any  real 
delay,  that  it  was  otherthan  accidental. 

CHARGE    XVI. 

He,  as  Ixirough  president  and  a  chairman  of  the  local  board 
of  ^lorrisania.  witTi  veto  juiwer,  recnmmeiide  d.  influenced  and 
brought  abnut  the  ac(piisi;ion  by  the  city  at  general  city  ex- 
]K'nse,  for  use  as  a  ])ublic  bathing  phu'e,  shore  ])ro])erty  at 
Hunt's  P(tint,  <m  the  East  I'iver.  that  i-;  wholly  unfit  f:ir  such 
use  by  reason  of  the  close  lu'oxiuuty  of  a  ])ublic  sewer  to  the 
same. 

The  nuiterial  facts  are  as  follows: 

On  the  r()]iogra])hical  ma])s  of  the  borough  nf  the  Bronx,  as  far 
back  as  lsit2,  the  lines  of  a  ])r()])os('d  ])ark  at  the  extremity  of 
Hunt's  Point,  on  the  East  rivei',  had  been  indi^-ated. 

In  Sept(nil>er.  1!)<I4.  Mr.  Peter  J.  Stumpf.  who,  at  the  time  of 
the  hearings  in  this  procee^ling.  was  assistant  commissioner  of 
])ul)lic  works  in  the  l)or(iugh  of  the  Bronx,  was  one  of  the  alder- 
men fnim  the  im])rovement  district  of  ^forrisania.  He  at  that 
time  was  also  ])resident  of  a  real  estate  association  known  as  the 
Vyse  Estate  Pri)])(  rty  Owners'  Association. 

On  Se])t(nd>er  17.  T.M»4,  on  motion  of  Mr.  Stumpf,  the  local 
board  of  ^jorrisaiiia  a(b)i)ted  a  n'solulion  in  the  following  form^ 
as  appeal's  from  the  minutes  of  the  local  briard  of  that  date: 

Ac(|uirii!g  titk>  to  jniblic  ])lace  or  park  at  East  River,  Hunts 
Point  IJoad.  and  Edge  water  Koacb  borou{>h  of  the  Bronx,  for 
the  ])url)o^c•  of  estal)lishirg  a  ])ublic  bathing  place  theieon. 

On  moticii  of  Aldernuui  Stnm])f.  the  local  board  respect- 
fully I'i'coiinni'uded  that  the  president  of  the  borough  send  for- 
ward a  i'('(p]est  to  the  board  of  e-^timate  and  apportionment 
that  ])rocceding-;  foi-  acipiii'ing  title  to  this  plot  of  land  l)e 
initiat(>d  by  said  board.  The  cost, and  expense  to  be  borne  anel 
paid  for  by  the  (Tty  of  Xew  York. 
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On  the  same  day  the  borough  president  transmitted  this  resolu- 
tion to  the  board  of  estimate  and  apportionment : 

The  City  of  Xew  York, 
Office  of  the  Presidext  of  the  Borough  of 
(Seal)  the    Bri)>:x,    Muxicipal    BuiLmxG,    Crotoxa 

Park, 

Louis  F.  Haffex.  J' resident. 

September  17,   1904. 

Hon.  George  B.  McCeeeeax,  Chairmati   Board  of  Estimate 
and  Apporiionmeni: 

Dear  Sir. — At  a  meeting  of  the  Local  Board  of  Morrisania, 
21:th  District,  held  on  the  17th  inst.,  it  was  respectfully  recom- 
mended that  the  Board  of  Estimate  and  Apportionment 
initiate  proceedings  for  ;ic(|iiii-iiig  title  to  the  public  place  or 
park  at  the  East  River,  Hunt's  Point  Road  and  Edgewater 
Road,  Borough  of  The  Bronx,  for  the  purpose  of  establishing 
a  pul)lic'  ])athing  place  thereon. 

Respectfully, 

LOrLS>.  HAFFEX, 
President  of  the  Boroufjh  of  The  Bronx. 

The  board  referred  ir  to  their  eugineer,  Xelson  P.  Lewis,  for  a 
report,  and  on  Xoveiubci'  ITi,  IIM14.  .Mr.  Lewis  reported  as  follows: 

Office  of  the  Chief  Exgixeer,  City  Hall, 

November  15,  1904. 

Hon.  George  B.  McClellax,  Mayor,  Chairnmn  of  tlie  Board 
of  Estimate  and  Apportionment : 

Sir. —  Herewith  is  transmitted  a  communication  from  the 
President  of  the  Borough  of  the  Bronx,  bearing  date  of  Sei> 
tember  17,  1904,  achising  that,  at  a  meeting  of  the  Local 
Board  of  the  Morrisania  District  held  on  the  same  date,  it 
was  recommended  that  proceedings  be  instituted  for  acquiring 
title  to  the  public  place  or  park  bounded  by  the  East  River, 
Hunt's  Point  Road  and  Edgewater  Road,  for  the  purpose  of 
establishing  a  ])ul)lic  bathing  phice  thereon. 

The  ])ublic  place  described  in  this  resolution  has  beeii 
laid  out  u])on  the  final  mat)S  of  the  Borough,  but  is  improp- 
erly defined  as  a  public  place,  the  area  being  about  5.2  acres. 
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Farragiit  Street  and  Hunt's  Point  Eoad,  both  of  which  form 
a  j)ortion  of  the  boundarv  of  this  area^  have  been  legally 
opened,  although  neither  has  been  improved  or  placed  in  use. 
The  land  has  an  assessed  valuation  of  $4,300. 

In  my  judgment  this  property  can  be  acquired  more  ad- 
vantageously now,  while  land  values  are  low,  than  in  future, 
and  the  recommendation  of  the  Local  Board  should  either  be 
favorably  acted  upon  or  the  public  place  discontinued. 
Respectfully, 
(Signed)         XELSOX  P.  LEWIS, 

Chief  Engineer. 

On  March  81,  1905,  the  board  of  estimate  and  apportionment 
passed  the  following  resolutions: 

Resolved,  That  the  IJoard  of  Estimate  and  Apportionment 
of  The  City  of  Xew  York,  in  pursuance  of  the  provisions  of 
Section  970  of  the  Greater  Xew  York  Charter,  deems  it  for 
the  public  interest,  that  the  title  to  the  lands  and  premises 
required  for  the  opening  and  extending  of  the  public  park 
bounded  by  Farragut  street,  Edgewater  road.  Hunt's  Point 
road,  and  East  Piver,  in  the  Borough  of  The  Bronx,  City  of 
Xew  York,  should  be  acquired  liy  The  City  of  Xew  York. 

Besolved,  That  the  Board  of  Estimate  and  Apportionment, 
deeming  it  for  the  pul)lic  interest  so  to  do,  hereby  requests 
the  Corporation  Counsel,  to  nuike  application  to  a  special  term 
of  the  Supreme  Court,  for  the  ap]iointment  of  Commissioners 
of  Estimate  and  Assessment,  and  to  take  the  necessary  pro- 
ceedings, in  the  name  of  the  City  of  Xew  A^ork,  to  acquire 
title,  wherever  the  same  ha-;  not  heretofore  been  acquired,  for 
the  use  of  the  public,  to  the  lands,  tenements  and  heredita- 
ments that  shall  or  may  be  required  for  the  purpose  of  r)]iening 
and  extending  the  ))ulilic  park  bounded  by  Farragut  street, 
Edgewater  road,  Hunt's  Point  road  and  East  Piver,  in  the 
Borough  of  the  Bronx,  City  of  Xew  A'ork. 

Resolved,  That  the  cost  and  expenses  of  said  proceedings 
shall  be  borne  and  paid  l)v  The  City  of  Xew  York. 

Resolved,  That  nothing  in  this  resolution  contained  shall 
be  construed  as  preventing  the  Comptroller  of  The  City  of 
Xew  York  from  entering  into  contracts  for  the  acquisition 
of  any  ]iortion  of  the  above  described  pro]ierty  at  private  sale, 
subject  to  the  approval  of  this  Board. 
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Under  date  of  Xovember  1,  1905,  the  minutes  of  the  local 
board  of  Morrisania  contain  the  following  entry : 

Extract  from  minutes  of  local  board  of  Morrisania,  Xovember 
1,  1905: 

Recommended  that  the  board  of  estimate  and  apportion- 
ment fix  a  date  for  the  vesting  of  title  to  this  proposed  park, 
oaths  of  commissioners  filed  Xovember  1,  1905. 
(Test.,  vol.  1,  p.  523.) 

Th;:  minutes  do  not  show  who  was  jiresent  at  that  meeting,  and 
who  voted. 

On  December  21,  1005,  at  the  instance  of  Alderman  Stunipf, 
a  communication  was  sent  bv  the  local  board  to  the  respondent  as 
borough  president,  asking  him  to  urge  the  board  of  estimate  and 
apportionment  to  pass  the  necessary  resolution  for  the  ac(|iiisition 
of  title  to  this  land. 

On  December  27,  1905,  the  respondent  wrote  to  the  board  of 
estimate  as  follows : 

The  City  of  Xew  Yoniv, 
Office  of  the  President  of  the  Bokougii  of 
(Seal)  the    Broxx,    Muxictpal    Biii.dixg,    Crotoxa 

Park. 

Louis  F.  IIaffex',  P resident. 

Decemher  27,  1905. 

Board  of  Estimate  axd  Apportion  ?^iext  : 

Hon.  George  B.  McCi.ellan: 

Dear  Sir. — At  the  meeting  of  the  Local  Board  of  Mor- 
risania, 24th  District,  on  December  21,  1905,  it  was  respect- 
fully recommended  that  a  date  be  fixed  by  the  Board  of  Esti- 
mate and  Apiwrtionment  for  the  vesting  of  title  to  the  Public 
Park  'l)ounded  by  Edgewater  Road,  Hunt's  Point  Road,  Far- 
ragut  Street  and  the  East  River,  the  oaths  of  the  Comniis- 
sioncrs  having  been  filed  Xovember  1st,  1005. 
Yours  truly, 

LOUIS  F.  HAFFEX, 
President  of  flic  Borouf/lt  of  The  Bronx. 

This  h'tter  of  the  borough  ])resident  was  referred  to  the  chief 
engineer  of  the  board  of  estimate  and  apportionment  who,  on  the 
2d  of  March,  1900,  wrote  the  following  report: 
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Report  Xo.  3694. 

BOARD  OF 

ESTIMATE  AXD  APPORTIOXMEXT 

CITY  OF  XEW  YORK 

Office  of  the  Chief  Exgixeee,  277  Broadway, 

March  2,  lOOG. 

Hon.  .George  B.  McClellax,  Mayor,  Chairman  Board  of 
Est  I  ma  te  and  A  pport  ionm  ent  : 

Sir. —  In  the  acconi]iaii_viii<i'  eoinnuiiiieatioii  addrc-^sed  to 
the  Board  of  Estimate  and  ApiKirtionnient  on  Deeenibor  27, 
1905,  by  the  President  of  the  liorongh  of  the  Bronx,  it  is 
stated  that  the  Local  P)oard  of  the  ^forrisania  District  on 
Deeeinl)er  21.  l!Ml.-).  adojjred  a  resolution  reconniiendini>- that 
a  date  be  lixed  In-  the  IJoard  of  Estimate  and  Apportionment 
for  the  vestinii'  of  title  in  the  City  to  the  public  park  bounded 
by  Edoewattr  Uoad.  Hunt's  P(.int  Road,  Farragut  Street 
and  the  East  River.  On  J)ec(inber  2Sth  the  Commissioner 
of  Parks  of  the  lioiouoh  of  the  Bronx  also  addressed  a  com- 
munication to  the  Board  reipu'sting-  that  title  be  vested  in 
the  City  at  once,  and  he  says  if  the  Di'partment  of  Parks  be 
given  possession  of  the  land  it  can  be  nuule  ready  for  park 
uses  by  the  early  snunuer. 

This  ]nirk  has  been  shown  upon  the  maps  of  the  Borough 
of  the  Bronx  since  thfdr  ado])tion  and  proceedings  to  acquire 
title  to  the  sjuiie  were  aufhori/ed  by  the  I'joard  of  Estimate 
on  ^iarch  l]\,  1905,  and  I  am  advised  that  the  Commissioners 
have  been  ap))ointed  and  filed  their  oaths  on  Xovember  1, 
1905.  In  reply  to  a  reipu'st  foi-  information  as  to  the  status 
of  the  ])i'oceeding  and  the  advisability  of  vesting  title,  I  am 
advised  by  the  Bureau  of  Street  Openings  that  the  total 
amount  of  laud  to  be  taken  is  some  9(1  City  lots;  that  the 
owners  have  proved  title  and  are  claiming  a  value  of  $4,000 
per  city  lot.  and  that  the  witnesses  are  at  the  present  time 
under  cross  examination.  The  assistant  in  charge  of  the  pro- 
ceeding states  that  he  thinks  it  inadvisable  to  vest  title  in  this 
or  similar  proceedings  to  acquire  ])arks  or  bridge  approaches 
where  no  assessments  are  to  ])(■  levieil  unless  it  is  absolutely 
necessary  to  do  so  to  carry  out  iin])ortaut  ]ml)lic  improve- 
ments, for  the  reason  that  if  the  awanls  are  excessive  the  City 
would  lie  helpb  ss  and  uuable  to  rescind  the  proceedings. 
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In  view  of  this  advice  it  is  recommended  tliat  the  Board 
decline  to  vest  title  at  the  present  time. 
Eespectfullv, 

XELSOX  P.  LEWIS, 

Chief  Engineer. 

The  application  of  the  local  board  to  have  title  vested  forthwith 
in  the  city  was  denied  by  the  board  of  estimate  and  apportionment, 
and  the  respondent  was  one  of  those  voting  against  it.  In  respect 
to  this  vote,  the  petitioners  point  out  that  the  application  was 
already  killed  by  the  votes  cast  against  it  in  the  board  of  estimate 
and  apportionment  before  the  respondent's  turn  to  vote  had  arrived, 
though  the  respondent  said  that  that  did  not  affect  his  action 
(T.  R.  5991). 

At  the  time  these  resolutions  were  passed,  and  these  proceedings 
taken,  the  Fan-agut  street  sewer  discharged  into  the  East  river 
right  at  Hunts  Point  beside  what  may  be  called  the  west  boundary 
of  this  proposed  park.  This  sewer  is  a  double  trunk  sewer,  con- 
sisting of  two  pipes,  or  trunks,  each  twelve  feet  in  diameter.  It  had 
been  completed  in  1902,  and  drains  a  large  district  in  the  borough 
of  the  Bronx,  extending  far  beyond  the  territory  known  as  Hunts 
Point.  The  latter  territory  is  substantially  unpopulated.  The 
respondent  admitted  that  he  knew  at  the  time  the  foregoing  pro- 
ceedings were  taken  that  this  sewer  had  been  completed,  and  that  it 
emptied  into  the  East  river  at  Hunts  Point,  but  he  said  he  did  not 
give  any  particular  consideration  to  this  fact.  Frum  the  mouth  of 
the  sewer  at  the  foot  of  Farragut  street,  iso-called,  the  shore  of  the 
])ark  run-;  al)oiit  280  feet  on  the  high  water  mark  to  a  small  rocky 
point, '^  and  from  this  point  the  shore  line  of  the  park  runs  along 
high  water  mark  in  a  northeasterly  direction  about  360  feet,  mak- 
ing the  total  shore  line  along  the  high  water  mark  about  640  feet. 

The  testimony  shows  that  the  whole  shore  betv/een  the  mouth  of 
the  sewer  and  the  point  was  rendered  utterly  unfit  for  bathing  by 
the  discharge  of  sewage.  At  low  water  the  shore  was  covered  with 
sewage  to  a  depth  of  six  inches,  while  at  high  tide  the  water  was 
turbid  and  filthy  with  floating  sewage. 

The  petitioners  have  not  offered  any  evidence  to  show  that  the 
stretch  of  the  park  shore,  abont  360  feet,  northeast  of  the  point  was 
defilrd  by  sewage.      The  respondent's  witne-is?s,  while  admitting 


*  Xot  a  iiatiuiil   ])oint,  but   ipparently   the   remains  of  aji   old  sea  wall  or 
tireakwater. 
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that  the  portion  of  the  shore  from  the  point  to  the  mouth  of  the 
sewer  was  iintit  for  bathing,  testified  that  the  stretch  to  the  north- 
east of  the  point  was  clean  and  suitable  for  bathing  pui*poses.  This 
shore,  thev  said,  was  sandy,  covered  with  cobble  stones  and  small 
boulders,  l)y  the  removal  of  which  it  could  be  made  a  good  bathing- 
beach.  Mr.  John  Martin,  an  engineer  in  the  sen-ice  of  the  re- 
spondent, testified  elaborately  ( T.  E.,  pp.  5926-5047)  that  the 
tidal  currents  moved  in  such  a  way  off  this  northeast  shore  as  to 
heep  it  free  from  sewage,  irrespective  of  the  direction  of  the  wind. 

At  the' time  the  proceedings  culminating  in  the  purchase  of  this 
property  were  commenced,  Hunts  Point,  where  the  property  is 
situated,  was,  and  still  is,  a  rather  isolated  place.  The  Southern 
boulevard  was  the  nearest  important  highway,  and  Hunts  Point 
park  is  about  a  mile  and  a  half  from  this  boulevard.  It  is  reachc'l 
at  presfnt  by  an  old  winding  country  road;  but  a  new  highway 
through  a  i)ortion  of  the  district  aj^pears  to  bt-  in  course  of  con- 
struction ;  and  building  operations  near  the  Southern  Ijoulevard  are 
active.  For  more  than  half  a  mile  from  the  point  the  coimtry  is 
marsh,  hay  fiebls  and  a  little  truck  farming. 

From  a  map  made  by  the  respondent's  engineer,  Mr.  Martin, 
(and  in  evidence  as  respondent'^  exhibit  500),  it  appears  that  the 
park  contains  232,047.?6  feet,  that  is,  roughly  speaking,  a  little 
over  five  acres.  Of  these  lands  over  151,000  square  feet  —  or 
nearly  three  and  one-half  acres  —  are  below  high  water  line,  and 
61,880  feet  —  about  an  acre  an-1  a  lialf  —  are  upland.  For  any 
purpose,  excej)!  as  a  bathing  jdace,  therefore,  the  ac(|uisition  of 
this  land  as  a  public  park  -'•ould  hardly  be  justified. 

The  northeast  stretch  of  beach  which,  it  is  claimed  on  behalf  of 
the  respondent,  could  be  made  a  suitable  bathing  b?ach,  is  described 
on  Mr.  Martin's  map  as  follows : 

rjoach  thickly  studded  with  shingle.  cn1)])lestoncs,  and  small 
bouldci's  iml)edded  in  sand.     Tm])roving  toward  north. 

The  last  sentence  means  n(»rth  of  the  northeast  boundary  and 
outside  of  the  park. 

It  ap})ears  from  the  testimony  of  ]\rr.  Cornelius  J.  L.  Lynch,  a 
civil  engineer  and  city  surveyor,  that  there  was  a  depth  at  mean 
high  water  of  seven  feet  at  a  point  distant  800  feet  from  the  shore, 
and  that  the  mean  high  water  depth  throughout  a  distance  of  300 
feet  from  the  shore  was  from  one  to  four  and  one-half  feet.  The 
bottom,  he  said,  was  mud  for  three  or  four  feet,  under  which  there 
was  a  hard  pan  bottom  of  boulders  and  small  stones  (T.  K.  567). 
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These  souiuliiii>s  -store  taken  on  the  n(»i'th  or  northeast  side  of  the 
park. 

The  respondent  admitted  that  at  the  time  the  hjcal  hoard  of 
Morrisania  made  its  recommendation  for  the  acquisition  of  Hunts 
Point  park  for  a  hathing  place,  he  had  no  special  knowledge  of  the 
conditions  prevailing  at  Hunts  Point,  and  that  he  made  no  inquiries 
(T.  R.  5973).  He  thought  Hunts  Point  was  a  verj  desirable  place 
for  a  public  park,  in  vi(  w  of  its  situation  on  the  water-front,  and 
the  good  air  and  tine  view  in  that  locality.  In  his  ojnnicii,  it  was 
desirable  for  the  eit\-  to  ol>tain  water-frmt  property  for  ])arks  in 
tlie  Pr.iux,  whenever  an  opportunity  was  afforded,  l)eeau>e  there 
was  so  little  water-front  left  available  for  such  ])ur])os{  s.  Pclham 
])ark  was  the  only  park  in  that  part  of  the  city  which  ran  along  the 
shore."  Mr.  Haffen  considered  tliat  the  shore  of  the  property  ac- 
quired for  this  party  could  be  niadi'  a  splendid  bathing  place,  if 
projierly  im]U'ov((l  for  that  jjui-posc.  These  improvenicnts  would 
rcMjuirc  i-egnlatiiig  and  grading  the  territory  ac(|uirc(l.  l)nil:lirig  a 
bulklu  ad  o\-('i-  the  sew,  r.  and  removing  the  stones  and  bonl(b'rs 
fi'oin  the  .-liorc  in  order  to  make  the  b?ach  suitable  for  bathing.  At 
I)resent,  he  >aid,  it  isn't  ht  foi-  anything  (T.  P.,  Vol.  Ii,  p.  ."')!»7") ). 

Evidence  was  introduced  by  the  ])etitioners  on  another  l)ranch 
of  the  proceedings  culminating  in  the  ])urchase  of  Hunts  Point 
pai'k. 

It  appeared  that  tlii-  land  was  owned  by  the  East  Pay  Land  &^ 
Im])rovenunt  ('onipany.  whose  attorney  in  the  condcumition  i)ro- 
ceedings  was  one  .ros(.'])li  A.  Flainierv.  Pending  the  ]U'oceedings, 
a])])arently,  he  ])urchased  it  from  his  cliiut  for  $85,05-),  and  trans- 
ferred it  lo  the  Parretto  Point  Land  \'  Improvement  ('om])any. 
The  condemnation  commissioners  assessed  the  value  of  the  land  af 
$247, 058. 5S,  while  its  assess7d  valuation  for  ])ur])oscs  of  taxati^ai 
had  been  iij)  to  thai  tiuK^  $4,300. 

The  report  of  the  commissioners  was  ap])roved  by  the  Sn])r( me 
Court  on  Xovember  27,  lOOt;,  wben  title  vested  in  the  city,  and  the 
city  paid  io  ibe  Larretio  Point  Land  ('oni]iany  $252, 118. L7,  the 
amount  of  the  award  with  interest. 

This  evidcncf.  the  ix'titioners  argue,  is  material,  because  it 
supplies  a  motive  for  the  albgcd  action  of  the  respondent  in  seek- 
ing to  have  title  to  this  ])ark  vested  immediately,  and  also  be- 
cause it  ex])lains  flu  interest  he  had  in  making  no  effort  to  stop 
the   ])i'oceedi]igs   by  ( x])laining  to  the  board  of  estimate  and  ap- 


'•*  Pelliam  Park,  liowever,  lias  a  very  extcnsiv^^  stretch  of  shore  front. 
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])nrTi()iiiiU'iit  the  eonditions  surrouiidiiiii  the  site  of  this  proposed 
jiark,  and  its  consequent  unfitness  for  a  public  bathing  beach.  The 
respondent,  however,  is  not  in  any  wav  connected  by  the  evidence 
with  the  valuation  of  the  property  in  the  condemnation  proceed- 
ings. Attached  to  his  answer  is  a  copy  of  an  official  report  made 
by  P.  F.  McGowan,  president  of  the  l:)oard  of  aldermen;  II.  A. 
Metz,  comptroller;  F.  K.  Pendleton,  corporation  counsel;  and 
Xelson  P.  Lewis,  chief  engineer  of  the  board  of  estimate  and  ap- 
portionment,, who  had  been  appointed  by  the  board  a  committee 
to  investigate  the  respondent's  connection  with  the  ac.|nisition  of 
this  property,  in  which  they  exonerated  the  respondent  from  any- 
fraudulent  connection  witli  the  con(h'mnation  proceedings,  ai:d 
stated : 

It  nowhere  aj^pcars.  therefore,  that  the  })resident  of  the 
borough  of  the  Bronx  acted  in  this  matter  other  than  a<  he 
believed  to  be  for  the  interests  of  the  people  of  the  Bronx,  or 
that  he  is  in  any  way  resj)oiisible  for  the  amount  of  the  award 
paid. 

The  first  question  that  presents  itsdf  on  this  charge  is  —  was 
the  shore  of  Hunts  Point  ])ai-k,  at  the  time  the  local  board  of 
Morrisania,  through  the  respondi-nt,  recommemlHl  to  the  board  o^f 
estimate  and  apportionment  that  it  should  be  acquired  for  a  pub- 
lic l)athing  ])lacc,  suitable  for  that  purpose? 

I  find  that  the  shore  of  Hunts  Point  park  was  at  that  time  and 
si  ill  is  wholly  unsuitable  for  a  bathing  beach.  Xo  stretch  of 
sh(U-e  more  grossly  unfit  for  a  ])ubhc  1)athing  place  can  be  con- 
ceived of  than  one  u])on  wliicli  a  huge  double  trunk  sewer, 
each  pijie  twelve  feet  in  diameter,  discharges  day  and  night  its 
ever-increasing  (luanriry  of  sewage.  The  respondent  admits  that 
he  knew  the  Farragut  street  sewer  discharged  at  Hunts  Point 
when  he  transmitted  the  resolution  of  the  local  board  recommend- 
ing the  acquisition  of  this  proixrty.  Tt  was  admitted  by  every- 
liody  who  had  any  actual  knowledge  of  the  locality,  that  at  least 
the  portion  of  the  park  shore  —  nearly  one-half  —  between  the 
point  and  the  mouth  of  the  sewer  is  at  all  times  filthy  with  sew- 
age. The  northeast  stretch  a])pears  to  be  at  present  free  from 
defilement  by  sewage,  but  it  is  in  too^  dangerous  proximity  to 
the  source  of  contamination  to  jnstify  the  use  of  it  as  a  public 
bathing  beach.  Moreover,  the  charge  is  not  directed  to  the  casual 
use  of  the  ])lace  by  those  who  are  willing  to  bathe  in  or  close  to 
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sewage,  but  to  the  sj^ecial  selection  and  reconiniendation  of  Ilnnts 
Point  as  so  admirably  suited  for  a  bathing  beach  that  the  city 
might  wisely  spend  a  great  sum  of  money  in  acquiring  it. 

While  a  public  bathing  place  established  by  the  municipality 
may  not  be  within  section  212  of  the  former  Public  Health  Law,  as 
amended  by  chapter  45-1  of  the  Laws  of  1905  (now  section  312  of 
Public  Health  Law),  this  statute  is  quite  material  to  the  subject 
under  consideration.     It  provides  that: 

It.  shall  be  unlawful  for  any  person  to  maintain,  cither  as 
owner  or  lessee,  any  bathing  establishment  of  any  kind,  in 
this  state,  for  the  accommodation  of  persons,  for  pay,  or  any 
consideration,  at  a  point  less  than  five  hundred  feet  from  any 
sewer  connection  emptying  therein,  or  thereat,  so  as  to  pol- 
lute in  any  way,  the  waters  used  by  those  using  or  hiring  Ijath- 
ing  houses  at  such  bathing  establishments. 

Residents  of  the  Bronx  who  us(>  ]iul)lic  l)athing  houses  should 
I'eceive  as  adequate  protection  as  those  who  ])atronize  private  es- 
tablishments. The  respondent's  statement  that  he  deemed  himself 
under  no  responsibility  in  the  matter,  because  it  was  a  nonassess- 
able improvement,  and  that  the  whole  responsibility  rested  with 
the  board  of  estimate  and  apportionment  is  not  a  justification. 
It  is  his  duty,  as  president  of  the  borough,  to  l)e  actively  inter- 
ested in  every  proposed  improvement  in  his  Ijorough  which  is 
brought  to  his  attention  officially,  and  upon  which  he  takes  official 
action.  This  duty,  of  course,  becomes  all  the  more  imperative 
when  the  proposed  improvement  involves  a  large  expenditure  of 
money. 

Assuming  it  to  be  true  that  his  ]-)ractical  veto  upon  resolutions 
of  the  local  board  applies  only  to  piil)li('  im])rovements  to  be  paid 
for  by  assessments,  the  fact  remains  that  the  local  board  did 
recommend  the  acquisition  of  this  property  for  a  bathing  place, 
that  he  transmitted  this  recommendation  and  that  it  was  upon 
the  local  board's  petition,  with  his  ap]u-oval.  that  the  board  of 
estimate  and  apportionment  acted  in  the  matter.  There  is  no 
reason  to  suppose  the  board  of  estimate  wnuld  have  considered 
the  establishment  of  Hunts  Point  park  had  it  not  been  called  to 
that  board's  attention  by  the  local  board  of  ^lorrisania  through 
the  borough  president. 

As  borough  president,  and  a  member  of  the  board  of  estimate 
and  apportionment,  ^Nlr.  Haflfen  had,  for  all  practical  purposes, 
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as  great  power  iii  respect  to  the  purchase  of  this  property,  as  ho 
would  have  had  if  it  had  been  intended  to  meet  the  expense  of 
acquiring  it  by  an  assessment  proceeding. 

Hunts  Point  jjark  was  situated  in  the  respondent's  borough. 
As  a  member  of  the  board  of  estimate  and  apportionment  it  was 
his  duty  to  be  familiar  with  the  conditions  affecting  it,  and  to 
have  informed  the  board  of  these  conditions  and  the  unfitness  of 
the  locality  for  the  purpose  for  which  the  local  board  recom- 
mended the  purchase.  The  board  of  estimate  and  apportionment 
necessarily  looked  to  the  respondent  for  infonm^tion  in  respect  to 
the  desirability  of  acquiring  this  park.  He  had  written  official 
letters  to  that  board,  transmitting  the  original  recommendation  of 
the  local  bo^ard  and,  afterward,  the  suggestion  of  the  local  board 
that  title  should  vest  immediately.  If  he  had  informed  the  board 
of  estimate  and  apportionment  that  the  proposed  public  bathing 
place  was  situated  beside  the  mouth  of  a  huge  double  trunk  sewer, 
that  at  least  nearly  one-half  the  beach  was  defiled  by  sewage 
all  the  time,  that  the  remaining  shore  was  covered  with  shingle, 
cobble  stones  and  small  biulders,  that  the  bottom  was  mud  and 
the  depth  for  300  feet  ont  only  from  one  to  four  and  one-half  feet; 
and  that  the  upland  was  only  an  acre  and  a  half,  it  is  incredible 
that  the  board  would  have  authorized  the  acquisition  of  the  prop- 
erty for  a  bathing  place  or  ]>ark  at  the  ])nblic  expense. 

The  report  of  the  connnittee  of  the  board  of  estimate  and  ap- 
portionment, hereinbefore  quoted,  is  intended,  ap]>arently,  to  go 
no  further  than  to  exculpate  the  respondent  from  any  responsi- 
bility for  the  price  paid  foi-  Hunts  Point  park  ly  the  city.  In  a 
certain  sense  this  is  true.  The  valuation  of  the  land  was  made  by 
commissioners  of  estimate  and  assessment  appointed  by  the  Su- 
preme (\jurt,  over  whom  the  resi)ondent  had  no  authority  at  all. 
If,  however,  by  the  concluding  ])aragraph  of  their  report,  the  com- 
mittee of  the  ])oar(l  of  estimate  and  apportionment  meant  that 
the  respondent  is  free  from  official  responsibility  for  the  whole 
])roceeding,  I  should  be  compelled  emphatically  to  disagree  with 
the  committee.  The  evidence  presented  to  me  is  overwhelmingly 
against  such  a  conclusion.  It  is  true  that  the  res}>ondent  is  not 
directly  responsible  for  the  price  at  which  the  commissioners  of 
estimate  and  assessment  valued  this  land,  but  he  is  responsible 
for  the  initiation  of  the  whole  project.  The  board  of  estimate 
would  never  have  taken  it  up  except  on  his  recommendation,  and 
would  undoubtedly  have  abandoned  the  project  at  any  time  on  his 
suggestion.      It   is   true    also  that   the   evidence   does   not   go   far 
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enough  to  establish  a  coiinecrioii  between  the  initiation  in  Sep- 
tember, 1904,  of  the  project  for  establishing  this  park,  and  the 
subsequent  activities  of  Mr.  Flannery  in  selling  to  the  citv  the 
property  he  had  acquired  from  his  client,  the  East  Bay  Land  & 
Improvement  Company.  It  may  be  true,  also,  that  the  respondent 
did  not  recall  in  September,  1904,  that  the  situation  of  the  Far- 
ragut  street  sewer  reridered  this  proposed  park  unfit  for  the  only 
purpose  for  which  the  local  board  had  recommended  the  purchase 
of  the  property.  But  he  made  no  inquiry  at  all.  He  cannot  be 
relieved  from  his  responsibility  for  such  a  purchase  by  ignorance, 
if  ignorance  existed.  It  was  imperatively  his  duty  to  be  in- 
formed. I  think  he  is  properly  chargeable  with  culpable  neglect 
if  he  did  not  know  how  unfit  for  a  public  bathing  place  Hunts 
Point  park  was;  and  with  culpable  misconduct,  if  he  did. 

The  petitioners  say  in  their  report  and  brief  that  they  do  not 
claim  that  the  respondent  had  any  pecuniary  interest  in  the  ac- 
quisition by  the  city  of  Hunts  Point  park.  I  do  not  think  this 
is  any  excuse.  Municipal  officers,  holding  administrative  ix)si- 
tions  of  great  imjwrtance,  owe  to  the  public  many  obligations  be- 
sides the  duty  to  refrain  from  peculation". 

The  respondent,  while  denying  that  he  was  guilty  of  any  l)rea:'h 
of  duty  in  the  proceedings  culminating  in  the  purchase  of  this 
property,  contends,  also,  that  the  matter  is  one  Ixyond  the  juris- 
diction of  this  inquiry,  because  everything  material  occurred  prior 
to  the  commenceunnt  of  his  ])resent  term  of  oflice.  His  present 
term  of  ofiice  comnumecd  on  Januai'v  1.  1906.  He  was  elected  for 
this  term  in  Xovcmber,  1905.  On  Decendier  27,  1905,  he  wrote 
an  official  letter  to  the  board  of  estimate  transmitting  a  rccom- 
mendati(Ui  of  the  local  board  for  the  vesting  of  title  to  this  park, 
though  he  voted  with  the  other  nundiers  of  the  board  in  March, 
1900,  in  favor  of  rejecting  that  application.  The  park  was  not 
"finally  purchased  by  the  city  until  >ul)sequent  to  Xoveud)er  27, 
1906,  when  the  commissioners  of  estimate  and  assessment  filed 
their  report  (Pctrs.'  Ev.  ir;9,  T.  R.  651).  My  opinion  is  that  at 
any  time  lietwcen  the  election  of  the  respondent  to  his  present  term 
of  office  in  Xovendier,  1905,  and  the  confirmation  of  the  report 
of  the  commissioners  of  estimate  and  assessment  late  in  1906,  he 
could  have  ])i-evcutf(l  the  acquisition  of  this  property  by  a  fair 
statement  to  the  b:iard  of  estinmte  and  a]q)ortionment  of  the  con- 
ditions existing  at  Hunts  Point.  The  matter  seems  to  me,  there- 
fore, to  be  one  which  is  within  the  scope  of  this  proceeding. 
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CHARGE    XVII. 

This  charge  was  withdrawn  hv  the  petitioners. 

CHARGE    XVIII. 

He  allowed  his  assistant  snperintendeut  of  Iniildings.  iu 
order  to  secnre  appointment,  to  promise  to  make  over  part 
of  his  salary  to  the  secretary  of  the  snperintendent  of  bnild- 
ings  and  part  to  the  general  inspector  of  the  hnrean  of  build- 
ings, w'hich  said  illegal  agreement  was  carried  ont  by  the  said 
three  persons. 

In  March,  1900,  Michael  ITecht  was  deputy  snperintendent  of 
buildings  at  a  salary  of  $1, ()()()  a  year.  The  snperintendent  of 
buildings  (this  is  the  bureau  whicdi  has  charge  of  the  enforcement 
of  the  building  laws)  was  P.  J.  Reville.  A  position  known  as  that 
of  chief  inspector  appears  to  have  been  vacant  at  this  time.  The 
annual  salary  attached  to  the  position  of  chief  inspector  was 
$3,000.  John  A.  Mason  was  secretary  to  the  superintendent.  The 
secretary's  salary  was  $2,500.  Hecht  had  been  deputy  superin- 
tendent since  1902.  In  March  he  was  made  chief  inspector  at  an 
annual  salary  of  $3,000.  One  Matthew  J.  Harrington  was  ap- 
])ointed  secretary  at  a  salary  of  $2,500,  and  Mason  was  appointed 
deputy  superintendent  at  a  salary  of  $1,000.  At  the  time  of  his 
appointment  Mason  agreed  that  he  would  pay  $500  per  year  from 
his  salary  to  Hecht,  whose  compensation  would  thus  be  made 
$3,500  per  year;  and  also  $500  to  Harrington,  whose  compensa- 
tion as  secretary  would  thus  be  raised  to  $3,000  per  year.  Before 
the  commissioners  of  accounts,  in  1908,  Reville  testified  that  when 
he  informed  Hecht  that  he  was  to  be  made  chief  inspector  at  a 
lower  salary,  Hecht  ''  put  up  a  great  bit  of  a  kick,"  and  that 
Mason  suggested,  in  order  to  produce  harmony,  that  he  shouM 
jiay  $500  annually  to  both  Hecht  and  Harrington  from  the  salary 
which  he  would  receive  as  deputy  superintendent,  and  that  he 
(Reville)  approved  it  for  "the  harmonious  influence  it  might 
liave  amongst  them  all"  (P.  R.,  p.  2492).  Reville  testified  fur- 
ther, "  I  never  suggested  the  arrangement,  and  it  did  not  emanate 
from  me"  (P.  R.,  p.  2492),  although  it  was  done  with  his  ap- 
proval. Mason  testified  that  he  had  had  a  conversation  with 
Reville  before  the  appointments  were  made.  All  these  wdtnesse^ 
testified  at  the  hearings  in  this  proceeding.  The  incident  is  nar- 
rated in  a  lively  manner  by  Mr.  Reville  (T.  R.,  pp.  6201-6217). 
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He  tlien  testified  (T.  K.,  p.  6207)  that  he  said  nothing  to  Presi- 
dent Haffen  about  the  matter ;  that  he  never  bronght  it  to  Mr. 
Haffen's  attention  until  he  was  examined  before  the  commissioners 
of  accounts  in  1908.  The  payrolls  indicate  that  each  of  these  men 
received  the  official  salarv.  The  division  of  Mason's  salary  was 
secret.  Rcville  testified  further  (T.  R.,  p.  6210)  that  he  had 
never  told  ^Mr.  Ilaifen  of  his  intention  to  appoint  Mason  before 
The  a])] (ointment  was  made.  Hecht  testified  before  the  commis- 
sioners of  accounts  in  1908  that  he  was  notified  by  Reville  that  he 
mu-r  resign  as  assistant  superintendent,  and  was  handed  an  ap- 
])<jintment  as  chief  ins])ector.  The  superintendent  told  him  that 
it  was  a  matter  over  which  he  had  no  control;  that  it  was  orders 
from  the  boss  (meaning  the  borough  president).  Hecht  protested, 
and  called  the  attention  of  the  superintendent  to  the  reduced 
salary  of  the  position  of  chief  inspector,  and  Reville  informed  him 
that  Air.  ^lason  was  to  make  a  contribution  of  $500  annually  to 
reduce  the  difference  between  the  salary  of  Hecht's  new  position 
and  his  old  one,  to  which  Mason  was  to  be  promoted.  Hecht  went 
to  -ee  the  respondent,  so  he  testified  (P.  P..  \).  2r>,")l  ).  Mr. 
Haifen,  he  said,  stated  that  it  was  a  matter  that  he  had  to  do. 
He  had  made  a  sort  of  pre-election  pledge  to  ^Mason,  and  he  had  to 
make  it  good.  Hecht  called  his  attention  to  the  reduction  of 
salary,  and  the  borough  presi<lent  said  he  would  endeavor  to  fix 
that  up,  but  didn't  state  how  he  proposed  to  do  it.  On  the  hear- 
ings in  this  proceeding  Hecht  testified  to  substantially  the  sp- 
story.  He  said  he  went  to  Mr.  Haifen  five  minutes  after  he  had 
been  notified  by  Peville  of  his  removal  from  the  position  of  deputy 
superintendent  and  his  appointment  as  chief  inspector,  and  that 
among  the  subjects  of  his  conversations  with  Haffen  was  the  qu- 
tion  of  the  salary,  and  that  ^fr.  Haffen  said,  '*  we  will  try  ai:d 
fix  that  up  later  on." 

Hecht  resigned  in  the  following  July,  and  received  ^lason's  con- 
tributions to  his  incouK^  until  that  ti.ne.  Mason  cmtinued  to  pay 
ITarrington  until  shortlv  before  the  examination  bv  thp  commis- 
sioners of  accounts  in  1908,  when  he  declined  to  continue  the  oay- 
ments  any  longer,  ^f  ason's  ex}3lanation  of  his  conduct  is  that  there 
were  applicaticns  ppudiug  l>efore  the  board  of  estimate  to  increase 
the  salaries  of  the  secretary  and  chief  inspector  which  he  supposed 
would  be  granted  very  soon,  and  that  in  order  to  produce  harmonv 
between  his  associates  and  himself  he  agreed  to  make  this  contribu- 
tion.     His  testimony  before  the  commissioners  of  accounts,  how- 
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-evtr,  in  1U08,  tends  very  strongly  .to  show  that  he  agreed  to  make 
these  eontribnticns  before  Reville  decided  to  appoint  him  to  Hecht's 
place,  and  that  his  promise  to  make  them  was  one  of  the  conditions 
of  his  promotion. 

The  respondent  denied  that  he  knew  anything  abont  this  matter 
at  the  time  the  changes  were  made  by  the  superintendent  of  build- 
irigs.  lie  said  that  he  had  applications  pending  before  the  board  of 
estimate  and  apportionment  at  that  time  to  raise  the  annual  salaries 
of  chief  inspector  and  secretary  to  $3,500  and  $3,000  respectively. 
In  view  of  the  supervisim  which  the  respondent  maintained  over 
the  political  matters  connected  with  the  administration  of  his  office, 
it  seems  to  me  highly  improbable  that  the  superintendent  of  build- 
ings made  thes:^  change*  withnut  his  apjuoval.  It  has  some  bearing 
on  the  respondent's  conduct  in  the  matter  that  by  his  own  testi- 
mony he  admits  that  he  heard  of  this  change  of  positions  shortly 
aft(r  the  changes  had  been  made  ( T.  R.  623{)),  <Tiid  has  taken  no 
actiiin  in  the  matter.  There  is  no  evidence,  however,  that  he  knew 
anything  about  the  arrangement  for  splitting  the  salary  of  the  new 
as-i  tant  superintendent. 

The  whole  proceeding  Avas  reju-ehensible.  The  salaries  of  chief 
inspector  and  deputy  su])erintendent  are  allowed  by  the  board  of 
estimate  and  apportionment,  with  some  regard,  theoretically  at 
least,  to  the  recpiirements  of  the  position,  as  a  proper  compensa- 
tion for  a  suitable  man.  Such  an  arrangement  as  was  made  by 
^fason  is  discreditabl(\  and  d(  uinralizing  to  the  service.  It  sub- 
si  antially  makes  the  representation  to  the  board  of  estimate,  at 
the  time  salaries  for  such  positions  are  allowed,  a  false  representa- 
tion on  the  ]»art  of  the  borough  president. 

CHARGE    XIX. 

Tic  a])])ointed  and  retained  as  fDrcman  in  the  bureau  of 
highways,  under  the  name  of  Patrick  II.  Lenuon,  a  man  he 
knew  was  not  Patrick  Lennon.  and  whom  he  knew  to  be  John 
J.  Lennon,  a  brother  of  said  Patrick  H.  Lennon,  and  he  knew 
that  the  real  Patrick  Tl.  L(>nncn  was  at  the  time  and  thereafter 
ccntinued  to  be  assistant  sergeaut-at-arms  of  the  board  of 
aldermen. 

Tlie  niatei'ial  evidence  is  as  fdllows: 

One  Patrick  II.  Lenno'.  a  residnnt  of  Highbridp'e,  and  a  person 
well  known  to  the  respondent  and  his  chief  clerk,  Kearney,  was  in 
July,  lIMiT,  an  assistant  sero-eant-at-arms  of  the  board  of  aldermen. 
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Leiinon  had  been  a  district  captain  under  the  r€spondeiit  in  the 
Thirty-fifth  as.-enibly  district  when  Mr.  Haffen  was  the  so-called 
"  leader  "  of  that  district.  Some  time  before  his  appointment 
Patrick  H.  Lennon  had  passed  a  civil  service  examination^  and  had 
been  ])laeed  upon  the  eligible  list  of  foremen. 

A  few  days  after  the  appointment  of  Patrick  H.  Lennon  to  the 
position  of  assistant  sergeaut-at-arms,  and  on  or  abont  Jidy  6,  lOO-t, 
the  respondent  called  npon  the  civil  service  commission  for  a  list  of 
foremen,  and  a  list  was  transmitted  to  him  npon  which  the  first 
three  names  were  a-  folhiws:  Gnstave  Delice,  Eugene  Cunningham. 
Patrick  A.  Lenn  jn.  The  respondent  indicated  his  choice  of 
Patrick  A.  Lennon  by  a  check  mark  against  his  name.  Patrick  H. 
Leiinon  calleel  at  the  borough  building  and  received  his  appointment 
as  foreman  from  ^Nfr.  Kearney,  the  chief  clerk.  Kearney  testified 
that  he  knew  at  that  tiuie  that  Lenuem  was  an  assistant  sergeant-at- 
arins  in  the  board  of  aldermen,  but  he  sujiposed  he  might  intend  to 
leave  t  >  become  foreman.  Patrir-k  TL  Lennon  never  served  as 
tVreman,  but  his  brdtlie'r  John  L.  Lennon  did  for  several  months, 
receiving  the  Ci)m])ensation  of  that  ])osition.  Johu  J.  Lennon 
testified  that  he  received  through  the  mail  a  notice  addressed  to  him 
informing  him  that  he  had  been  appointed  a  foreman  in  the 
bureau  of  highways,  instructing  him  to  report  to  foreman  Delett. 
Later  on,  having  learned  that  a  mistake  had  been  made,  he  re- 
si  gTied. 

The  resprndent  says  that  he  knew  Patrick  H.  Lennon.  but  be- 
caus<^  the  name  on  the  elii'i1)h^  list  was  Patrick  A.  Lennon.  he  didn't 
associate  Patrick  TL  with  the  a])plication.  but  admitted  that  he 
supposed  thr>  Leni)on  whnn  he  intended  to  appoint  foreman  Avas 
one  of  the  Highbrido-e  Lennons.  and  that  the  onlv  one  of  that 
family  named  Patrick  whom  he  kuf  w  was  Patrick  H.  Leunon. 

The  e-'idence  does  not  sufficientlv  connect  the  respondent  with 
thp  substitution  e>f  Lohn  J.  for  Patrick  H.  Lemon,  whiedi  is  the 
whole  substance  of  the  charge.  Th"  whole  enisode  appears  to  have 
occurred  in  the  year  1004. — 'long  bef(U'e  the  election  of  the  respond- 
ent to  his  present  term  of  office. 

CHARGE    XX. 

He  has  caused  or  ]ier:nitted  the  Jeftersou  Club,  a  political 
association  which  he  controls,  to  mail  annuallv  to  contractors 
doino;  work  for  the  borousrh  of  the  Bronx,  for  purchase  bv 
them,  tickets  for  the  annual  outing  of  said  Jefferson  Club,  in 
the  following  cases  (specifications). 
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The  evidence  showed  pretty  clearly  that  the  members  of  the 
Jefferson  Clnb  having  charge  of  the  annnal  outing  of  that  institu- 
tion made  a  praftice  of  sending  a  certain  number  of  tickets  to  those 
contractors  who  had  bu.-iness  with  the  borough.  The  petitioners 
claim  that  this  was  a  method  of  extorting  money ;  that  the  con- 
tractors usually  bought  the  tickets,  but  did  it  much  as  a  man  gives 
up  his  purse  to  a  highway  man  who  points  a  pistol  at  his  head.  The 
impropriety  of  this  sort  of  thing  is  obvious,  and  if  it  was  known  to 
the  respondent,  his  duty  was  to  suppress  the  practice.  'The  re- 
spondent's knowledge  of  or  connection  with  this  practice  has  not 
been  proved. 

CHARGE    XXI. 

This  charge  has  not  l)e(n  proved. 

CHARGE    XXII. 

He  occasioned  a  loss  to  the  city  of  Xew  York  of  a  large 
sum,  estimated  at  $1,.'j1»7,  (.r  thereabouts,  and  was  guilty  of 
a  violation  of  section  41!)  of  the  Greater  Xew  York  Charter, 
in  that  he  directed,  in  the  month  of  October.  1907,  with  no 
good  or  valid  reason  therefor,  the  rejection  of  bids  for  ''  fur- 
nishing a  forty-horse  ])ower  l)oiler  and  ])iun])s,  with  necessary 
fittings,  and  operating  same,  to  remove  the  water  therefrom 
at  the  In  wood  avenue  cut  of  the  Webster  avenue  storm  relief 
tunnel  sewer  and  at  Shaft  Xo.  2,  continually  for  twenty-four 
hours  per  day,  and  at  the  westerly  end  of  the  High  Bridge 
cut  for  eight  hours  ])er  (Uiy."  and  after  the  same  had  been 
duly  invited  l)y  advertisement  and  received,  and  thereafter 
Continued  the  issue  of  o]>en  orders  for  the  work,  not  based  on 
competitive  bids,  at  an  excessive  cost  aggregating  more  than 
$1,000. 

Prior  to  August  28,  1907,  one  AVilliam  T.  Flanagan  held  a 
contract  for  constructing  a  certain  storm  relief  tunnel  sewer  in 
the  borough  of  the  Bronx.  This  contract  was  declared  abandoned 
by  the  respondent  on  August  2S.  1907.  It  l^ecame  necessary  to 
make  immediate  arrangements  for  pitmping  water  from  this  par- 
tially constructed  sewer  at  certain  points.  The  respondent  found 
tliat  one  C.  W.  Collins  would  do  the  necessary  work  at  $140  per 
day.  He  thereupon  submitted  to  the  corporation  counsel  the 
question  whether,  in  view  of  the  emergency,  he  could  issue  orders 
to  have  the  work  done  at  such  a  price,  which  would  probably 
largely    exceed    $1,000,    before    a    contract    on    bids    and    pro- 
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posals  could  l)e  advertisod  and  awarded.  The  corporatiun 
counsel  advised  him  that  in  view  of  the  emergency  the  expendi- 
ture would  he  lawful.  Accordingly,  orders  were  issued  to  Collins, 
who,  hetween  September  28  and  December  12.  1907,  was  ])aid 
$14,890.  On  September  28,  1907,  the  respondent  published  in 
the  City  Record,  in  proper  form,  advertisements  for  a  contract  for 
this  work.  Bids  were  to  be  opened  pursuant  to  this  advertisement 
on  October  10th.  Prior  to  the  opening  of  these  bids,  and  on 
October  4,  1907,  the  new  contract  for  building  the  sewer  was 
awarded  to  the  Williams  Engineering  &  Contracting  Company. 
This  contract  was  executed  on  Xovendxu-  O,  1907;  but  apparently 
the  new  contractor  was  not  ordered  to  commence  the  pumping 
work,  for  which  orders  were  being  issued  to  (\>llins,  until  De- 
cember 4,  1907.  On  October  10th,  when  bids  for  the  contract 
to  perform  this  emergency  pumping  were  to  be  opened,  Collins 
ap^oearcd  and  ])nr  in  a  bid.  Samnel  R.  Kossoft"  and  a  man  named 
Kramer  both  ajipcared  and  presented  bids.  The  testimony  tends 
to  show  that  Kossoff  and  KranuT  were  unwelcome  visitors.  It 
appears  quite  clearly  from  the  evidence  that  they  arrived  at  the 
municipal  building  and  went  into  the  office  of  Kearney,  the  chief 
clerk,  before  10  o'clock  in  the  fofcnoon.  On  arriving  at  the  build- 
ing they  asked  to  be  directed  to  the  room  where  such  bids  wonld 
be  received,  and  were  sent  to  the  office  of  the  chief  clerk.  On 
asking  him  whether  he  would  I'eceive  their  bids,  Kearney  told  them 
no;  thai  they  must  wait  until  11  o'clock.  This  was  between  half 
]>a.-t  nine  and  icii.  Kossotf  and  Kramer  waited  o.Uside  until  shortly 
before  11  o'(dock,  when  they  returned  to  Keariiey's  room.  About 
11  o'(do;'k  somebody,  ap]iarently  in  official  position,  got  up  and 
said  "All  bids  are  elo.sed."  Ko'ssotf  then  stated,  "  I  have  been  lure 
right  along,  and  I  want  to  get  my  bid  in."  He  made  such  a  ])ro- 
test  that  Kearney  at  last  took  l)oth  his  bid  and  Kramer's.  The 
rule  a])]K'ai's  to  be  that  bids  cannot  be  opened  except  in  the  presence 
of  the  borough  president  or  the  commissioner  of  public  works. 
Neither  of  these  officials  was  present,  though  there  is  some  evi- 
dence indicating  that  the  commissioner  of  public  works  (Mr. 
Murray)  was  present  during  at  least  a  part  of  the  time  while  these 
bidders  were  in  the  chief  (derk's  office. 

Kearney  appears  to  hav(^  tidd  Kossoff  that  the  bids  would  be 
opened  on  a  subsecinent  day  —  either  the  following  Saturday  or 
Tuesday.  KossofF  then  obtained  froni  the  chief  clerk  some  sealing 
wax  and  sealed  his  bid.  He  went  there  on  the  day  fixed  and  was 
told  bv  Ml-.  Kearnev  that  the  l)ids  would  have  to  be  returned  be- 
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cause  the  borough  president  was  not  going  to  accept  any  of  the 
hids,  but  intended  to  readvertisc  the  work ;  that  it  was  to  be  re- 
advertised  wiih  tile  tunnel  work.  Rossoff  surrendered  the  receipt 
for  his  l>id  and  deposit,  and  received  back  the  deposit  of  $50  and 
tlic  liid. 

The  l)i:I  had  apparently  never  been  opened  prior  to  its  produc- 
ti(.n  at  the  hearing  in  this  proceeding.  It  was  then  opened,  and 
it  tlun  a])peared  that  Rossoff  had  offered  to  do  for  $60  per  day 
the  work  for  which  Collins  was  then  Iteing  paid  $140  per  day.  It 
a])peared  on  the  cross-examination  of  Rossoff  that  the  other  pro- 
])0sed  biiider  (Kramer)  was  acting  in  collusion  with  him.  It 
a))])care<l  further  that  Rossoff  had  made  his  ju'ice  of  $60  per  day 
in  the  exj^ectation  of  using  second-hand  machinery,  in  which  he 
t](  alt.  and  rif  em])loying  labor  at  low  wages  and  for  long  hours, 
vit/iiiit  r(gard  to  the  laws  controlling  such  matters  in  municipal 
ci  iitracts,  Init  these  facts  were  not  known  to  the  borough  officials 
at  the  time  all  liids  were  rejected  without  being  opened. 

The  contract  with  the  Williams  Engineering  Coni])any  for  com- 
pletiuii'  Flanacan's  abandoned  work  had  been  awarded  on  October 
4th,  and  execution  was  delayed  ])en(ling  the  regular  examination 
eif  the  cinitract  by  the  com])tr:ilhr  and  a])pri)val  of  the  sureties. 
This  contract  ]^rovided  for  the  ]:)umping  work  for  which  Collins 
was  being  ]iaid  $140  per  day.  As  soon  as  the  new  contractor  got 
to  work.  Collins''  job  wonkl  cease.  The  res])ondent  said  that  he 
had  advertised  for  biels  for  the  pumping  work  as  a  matter  of  pre- 
caution. l)ecanso  he  couldn't  tell  that  a  contract  for  finishing  the 
main  job  woidd  be  awarded  when  Idds  were  received  on  October 
4th,  something  might  happen  to  prevent  it.  Having  awarded  that 
contract  en  October  4th,  he  did  not  terminate  his  advertisement 
for  bids  for  ])umping  work,  and  instruct  his  chief  clerk  to  decline 
to  receive  them  on  October  10th,  because  there  was  still  some  un- 
certainty about  the  main  contract  (T.  R.,  pp.  6411,  6412). 

The  respondent's  testimony  in  respect  to  this  uncertainty  is 
very  vagne.  but  he  appears  to  have  referred  to  the  delay  of  rhe 
com])trollcr  in  taking  the  usnal  routine  action  upon  the  proposed 
sureties.  When  asked  why.  then,  he  didn't  award  a  contract  for 
tli(  ];nm))ing  so  as  to  obtain  the  benefit  of  the  lowest  bidder  be- 
tw(  (11  Octol^er  10,  1907,  and  the  date  upon  which  the  comptroller 
would  finally  register  the  main  contract,  he  said  that  he  thought 
that  contract  would  be  approved  and  registered  by  the  comptroller 
lief  ore  he  could  award  the  contract  for  ]uunping  (p.  6413).  In 
the  ordinary  course  of  business,   registration  by   the  comptroller 
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takes  place  a  few  days  after  the  bids  have  been  opened  and  the 
contract  awarded  to  the  lowest  bidder. 

The  explanation  can  only  apply  to  the  few  days  l:»etween  Sep- 
tember 2Sth  and  October  Irh,  as  snbsequent  to  the  latter  date  he 
necessarily  knew  that  he  had  found  a  satisfactory  biduer  and 
awarded  the  contract.  Having  awarded  the  principal  contract  on 
October  4th,  and  rejected  bids  for  the  pumping  work  received  on 
Octolier  10th,  the  respondent  continued  to  pay  Collins  $140  per 
day  until  Dtcember  12th  on  open  orders.  The  only  explanation 
of  this  that  he  gives  is  that  there  was  great  delay  in  registering 
the  main  contract  in  the  comptroller's  office,  which  Avas  not  done 
until  Xovember  0th.  while  he  expected  it  to  be  registered  daily. 

Within  two  or  three  days  subsequent  to  October  10th,  Mr. 
Haffcn  heard  that  bids  had  been  received  for  this  pumping  work, 
and  tnld  Keai'uey  to  return  them  ( T.  R.,  p.  0400). 

Ill  view  of  the  large  exjjcnditure  which  this  pumping  work  re- 
quire I.  ir  was  obviously  the  resi)nndent's  duty  to  take  steps  as 
soon  as  practicable  to  have  the  work  done  under  a  contract  duly 
adv(  rtised  and  awarded  to  the  lowest  l)idder. 

I  find  from  the  evidence  on  this  charge  that  the  bids  received 
on  October  10th  for  the  ])nm]ung  work  were  rejected  because  the 
borough  officials  feared  that  Oollins  would  not  be  the  lowest  bidder, 
and  they  desired  and  intended  that  Collius  should  continue  to 
have  the  jol).  They  were  chagrined  by  the  appearance  of  other 
bidders,  and  believing  that  the  bids  of  such  persons  as  Rossoff 
and  Kramer,  wh;m  they  saw  on  the  morning  of  October  10th, 
wonld  in  all  ]ii-(:ltal)ility  l)e  lower  than  the  ]U'ices  they  were  paying- 
Collins,  decided  to  throw  out  all  the  bids  and  award  no  con- 
tract at  all. 

The  res])(,nd(  nt"s  ex])lanali(Uis  of  the  reasons  why  he  didn't 
open  these  bids  are  confused,  contradictory  and  wholly  unsatis- 
factory. In  continuing  to  pay  Collins  $140  a  day  on  open  orders 
for  the  work  until  December  12th,  he  violated  the  intent  and 
spirit  of  the  provision  of  the  charter  (§  419)  requiring  work 
calling  for  an  expenditure  in  excess  of  $1,000  to  be  done  by  con- 
tract awarded  to  the  lowest  bidder  after  due  advertisement. 

IX  COXCLUSIOX. 

The  petitioners  say  that  in  deciding  whether  the  evidence  pre- 
sents a  sufficient  cause  for  the  removal  of  the  respondent,  its 
cumulative  force  should  be  considered. 
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If  tie  respondent  has  sho-^ii  no  activity  in  disconragino-  a 
pernicious,  even  if  long  established,  system  of  awarding  "public 
contracts;  if  by  an  abuse  of  his  discretionary  power  to  remit 
damages  pro])(rly  chargeable  to  contractors  for  exceeding  the 
agreed  time  for  performance  of  their  contracts,  he  has  sacrificed 
public  comiort  and  convenience,  and  led  contractors  to  believe 
that  as  far  as  time  is  concerned  they  may  perform  their  contracts 
Avhen  they  please;  if  he  has  concealed  his  action  by  misrepre- 
senting the  facts  in  his  certificates  in  the  "  payments  on  accept- 
ance "  sent  to  the  finance  department ;  if  his  engineers  have  per- 
mitted material  ])rovisions  of  the  specifications  for  wood  block 
pavemeiits  to  be  disregarded  by  the  contractor,  and  have  allowed 
a  pavement  inferior  to  the  requirements  of  the  contract  to  be 
placed  on  an  important  highway ;  if  he  has  permitted  another  con- 
tractor to  disregard  the  requirements  of  his  contract  in  respect 
to  the  filling  used  in  constructing  so  conspicuous  a  thoroughfare 
as  Broadway  north  of  Kingsbridge,  and  to  use  in  the  work  much 
objectionable  and  inforidr  material;  if  his  engineers,  without  dis- 
covery by  him,  have  used  for  years  an  inaccurate  and  misleading 
system  of  ke(  ping  accounts  of  engineers'  time,  involving  the  pay- 
ment of  many  thousands  of  dollars  in  annual  salaries  from  appro- 
priations to  which  they  Avere  not  ju-operly  chargeable,  and  inducing 
misleading,  if  not  false,  certificates  from  the  respondent  to  the 
finance  department ;  if  great  sums  have  been  wasted  by  the  employ- 
ment throughout  several  years  of  a  very  excessive  number  of 
officials  and  laborers;  if  an  important  department  like  the  prop- 
erty'clerk's  office  is  left  without  any  system  of  accounts  or  records 
by  which  consumjition  can  be  checked  and  waste  and  loss  detected, 
and  ])robal)]y  ])i-('Vfnted  ;  if  in  a  work  of  great  importance,  like 
the  l)orongli  ('(lurtlionsc,  he  employs  a  political  friend  as  an  archi- 
tect, without  ])rofessional  qualifications  for  the  task,  and  allows 
the  wishes  and  interests  of  another  political  friend  to  determine 
the  stone  to  be  used  in  construction,  delavino"  and  discrediting 
the  erection  of  this  important  and  conspicuous  building  by  en- 
tangliug  it  in  political  jobbery;  if  he  acquires  interests  in  real 
estate  along  the  route  of  proposed  important  public  improvements, 
the  constrnction  or  abandonment  of  which  substantially  depends 
on  his  decision ;  and  if  he  induces  the  board  of  estimate  and 
apportionment  to  acquire  for  a  public  bathing  place,  in  his 
borough,  at  a  cost  of  more  than  a  quarter  of  a  million  dollars,  a 
tract  of  shore  at  the  mouth  of  a  huge  double  trunk  sewer  which 
makes  the  pro]K'rty  (otherwise  undesirable)  utterly  unfit  for  the 
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purpose  for  which  it  is  recommended;  if,  after  advertising  for 
competitive  b-ifls  lor  public  work  involving  large  expenditure, 
he  throws  out  all  bids  because  he  fears  a  particular  bidder  will 
not  be  the  lowest,  and  continues  to  pay  this  bidder,  on  open 
orders,  $110  per  diem  for  the  work  during  a  further  period  of 
two  months  —  if  all  these  delinquencies  have  been  proved,  the 
respondent,  they  argue,  has  been  guilty  of  such  numerous  and 
flagrant  breaches  of  duty  that  his  unfitness  for  his  position  has 
been  demonstrated,  though  some  or  many  of  these  charges,  con- 
sidered alone,  might  not  be  adequate  cause  for  removal. 

I'lidoul.tedly,  in  reaching  a  decision  on  the  question  of  removal. 
the  cumidative  force  of  those  charges  which  I  have  held  to  be 
proved  in  whole  or  in  part  should  be  considered.  I  recommend 
that  Charges  I,  III,  l\  ( exce]>t  as  to  the  wood  block  specifica- 
tion), V  (^specification  [a]  ),  VT.  VITT.  XVIT,  XVITT,  XIX,  XX 
and  XXI  l)e  dismissed. 

While  I  find  that  the  respondent  has  greatly  aluised  his  discre- 
tionary power  in  failing  to  enforce  more  stringently  the  time 
clauses  of  the  contracts  as  alleged  in  Charge  II ;  and  that  the  time 
statements  in  his  final  certificates  to  the  finance  department  were 
in  many  instances  unti'ue;  that,  as  alleged  in  Charges  IV  and  V, 
the  specifications  for  wood  l)lock  paving  on  the  Southern  boide- 
vard  were  not  projxrly  enfetrced  hy  the  chief  engineer  and  his 
principal  assistant  in  charge  <>f  the  bureau  of  highways;  that,  as 
alleged  in  Charge  ^'II,  the  method  of  charging  exjienses  of  pre- 
liminary sui'veys  to  the  "street  ini])rovement  fund  '"  was  ciiTii-ely 
wrong  and  inelefensible,  and  the  respondent's  certificates  to  the 
engineers'  payrolls  thereby  rendered  inaccurate  and  misleading; 
that  the  methods  of  the  pro]ierty  clerk's  office  were,  for  the  reasons 
alleged  in  Charge  XII,  slovenly,  careless  and  elangerous  —  that 
there  was  no  system  of  accounts  worthy  of  the  name  established 
in  that  office;  and  that  in  rejecting  the  bids  for  the  pumping 
work  on  the  ste>rm  relief  sewer,  as  alleged  in  Charge  XXII.  the 
respondent  was  guilty  of  a  breach  of  official  duty,  I  do  not  think 
these  matters,  either  singly  or  taken  together,  of  sufficient  gravity 
to  warrant  a  recommendation  of  removal.  With  some  of  them, 
indeed,  the  respondent  is  not  directly  connected. 

The  subject  of  Charges  IX.  X,  XI  and  XIV  is  much  more 
Ferious.  Probably  the  most  vicious  manifestation  of  municipal 
extravagance  is  the  establishment  of  needless  positions  and  the 
employment  of  excessive  members  of  officials  anel  laborers,  as  well 
as  the  appointment  to  necessary  offices  of  persons  pDorly  quali- 
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lied  fui"  the  duties  of  their  ixsitions.  In  considering  these  charges 
I  have  expressed  my  opinion  that  the  respondent  has  headed  his 
};ayrolls  with  a  very  excessive  force,  very  much  greater  than  the 
public  work  of  the  borough  requires.  The  charge  is  one  ditticult 
of  proof,  and  there  is,  it  is  true,  a  conflict  of  evidence  on  material 
facts  between  the  foremen  of  the  respondent's  maintenance  force 
and  the  witnesses  presenteil  in  support  of  the  charges.  My  own 
conviction,  derived  froin  the  evidence  and  the  impressions  made 
upon  me  by  the  witnesses,  has  already  been  made  clear.  But  in 
charges  like  these,  where  there  is  a  dispute  in  respect  to  essen- 
tial facts  between  mtnesses  apparently  equally  entitled  to  credit, 
hi.wever  clear  my  own  conviction  may  be,  1  prefer  to  give  the 
respondent  the  beneflt  of  the  doubt.  It  may  be  said,  also,  with 
some  force,  that  for  this  extravagant  expenditure  on  needless 
officials  and  laborers  w'hicli,  in  a  certain  sense,  does  not  involve 
an  accusation  of  personal  misconduct,  the  proper  remedy  is  prob- 
al)ly  ]  olitical,  to  be  applied  by  the  electors  at  the  polls  rather  than 
by  executive  action. 

The  nuitters  involved  in  the  thirteenth,  fifteenth  and  sixteenth 
charges  are  of  a  very  ditfereiit  description.  They  substantially 
charge  the  defendant  with  serious  ])ersonal  misconduct,  and  if 
any  of  them  has  been  clearly  proved,  a  proper  case  for  removal 
will  be  presented. 

The  thirteenth  charge,  that  relating  to  the  borough  courthouse, 
has  1  or  been  proved  as  alleged,  but  enough  has  been  disclostMl  to 
slnw  that  the  respondent  has  in  this  matter  sidiordinated  his  duty 
as  a  public  official  to  his  ])(tlitical  friendships  and  ])ersoual  iuter- 
est<.  A  great  building  which,  by  traditional  usage,  by  its  in- 
tendtfl  ])urpose  and  by  the  great  ex])enditure  contemplated,  should 
be  eiie  of  the  most  conspicti:iUs  jiublic  monuments  in  the  borough, 
might  properly  have  invited  the  competitive  zeal  of  the  most  dis- 
tinguished architects  in  the  profession;  l)ut  the  respondent,  by 
an  abuse  of  ]X)wer,  delivered  this  great  undertaking  into  the  hands 
nf  an  influential  political  ally, professionally  wholly  unqualified  for 
tlie  task.  To  oblige  another  political  friend,  he  caused  the  stone  to 
be  used  in  the  construction  of  this  building  to  be  obtained  from 
a  quarry  in  ]\laine,  hitherto  unknown  in  Xew  York,  in  a  very 
inaccessible  locality,  and  conducted  by  a  company  without  either 
the  financial  resources  or  the  necessary  plant  for  supplying  the 
stone  ]n-omptly  and  efficiently.  The  result  has  been  the  forfeiture 
of  one  contract,  great  delay  and  tmdoubtedly  increased  expense. 
The    work   which   bv   the   original    contract,    awarded   in   ^larch, 
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VJiJV,,  was  to  be  tiiiislied  in  '400  days,  is  still  far  from  completion. 
Indeed,  the  outside  walls  have  not  advanced  beyond  a  part  of  the 
third  story.  This  building  has  apparently  cost  already  nearly 
$800,000,  and  will  probably  cost  a  million  or  more  before  it  is 
finally  completed. 

Charge  fifteen  relates  to  the  respondent's  interest  in  the  hold- 
ings of  the  Sound  View  Land  &  Improvement  Company  on 
Classon's  Point  road.  In  considerating  that  charge,  I  have  stated 
my  opinion  that  the  respondent  was  largely  induced  to  bring 
about  the  construction  of  that  long  and  costly  highway  by  his 
desire  to  increase  the  value  of  his  own  and  his  associates'  holdings 
in  the  Sound  View  Land  tV  Improvement  Company.  A  borough 
president  who  buys  land  in  a  locality  in  which  he  contemplates 
constructing  a  gi-eat  highway  that  will  in  all  probability  enhance 
the  value  of  his  investment,  and  then  causes  the  highway  to  be 
built,  though  it  is  both  a  very  costly  and  very  premature  improve- 
nunt.  brings  duty  and  self-interest  into  relations  sure  to  be  prej- 
udicial to  the  public  welfare  and  fatal  to  the  faithful  adminis- 
tration of  his  official  trust.  I  call  attention  again,  however,  to 
the  fact  that  the  rcsjiondent  denies  that  he  was  ever  the  beneficial 
owner  of  any  stock  in  the  Sound  View  Company,  and  his  nephew 
corroborates  him.  On  the  evidence  presented  to  me,  and  after 
closely  ol)serviug  these  witnesses,  I  discredit  their  testimony. 
Consideration  of  the  testimony  which  the  res])ondent  gave  on  the 
subject  of  this  charge,  during  the  investigation  by  the  commis- 
sioners of  accounts  in  the  summer  of  1908,  in  the  light  of  his 
admissions  during  the  hearings  in  this  proceeding,  makes  it  quite 
imjiossible  for  me  to  ])lace  any  reliance  upon  his  statements 
unless  they  ar(^  corroborated  by  disinterested  and  reliable  evi- 
dence. 

On  the  sixrecnth  charge,  that  relating  to  the  acquisition  of 
Hunts  Point  ])ark  for  a  ])ul)lic  bathing  place,  there  is  no  substan- 
tial dispute  of  fact.  If  officials,  holding  administrative  positions 
of  such  great  importance  as  that  occupied  by  the  respondent,  are 
to  be  held  to  any  responsibilty  at  all  for  proper  performance  of 
their  official  functions,  the  conduct  of  the  respondent  in  this  mat- 
ter should  not  be  allowed  to  go  unrebuked.  The  facts  have  been 
fully  considered  in  a  preceding  part  of  this  report,  and  it  is  need- 
less to  repeat  them  here. 

On  these  three  charges  —  the  thirteenth  (unless  it  must  be 
restricted  to  the  exact  language  of  the  charge,  which  would  seem 
to  me  to  be  needlessly  strict),  the  fifteenth  and  sixteenth,  or  on 
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anv  of  them  alone.  I  have  no  hesitation  in  concluding  that  the 
respondent  has  been  guilty  of  miscondnct  ^vhich  should  subject 
him  to  removal. 

The  respondeiit's  term  of  office  will  expire  in  a  few  months,  and 
a  borough  president  must  be  chosen  at  the  approaching  general 
election  in  Xovember.  How  far  this  impending  political  situ- 
ation, irresjDective  of  the  force  of  the  evidence  in  this  proceeding, 
may  affect  the  advisability  of  removal  of  an  elective  official,  is  a 
consideration  rather  beyond  the  scope  of  my  commission,  and 
may  properly  be  left  to  the  judgment  of  the  executive  power. 

Dated,  Xew  York,  July  8,  1909. 

Respectfidlv  submitted, 

'  WALLACE  MACFARLAX^E. 
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